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PREFACE 


It  has  been  said  of  a  great  philosopher,  mathema¬ 
tician  and  theologian  of  the  late  nineteenth  century, 
Dr.  George  Salmon,  of  Trinity  College,  Dublin,  that 
he  knew  more  about  everything  than  anyone  else 
knew  about  anything.  Of  Salmon's  contemporaries  in 
the  world  of  scholarship,  there  can  be  no  doubt  that 
in  this  same  illustrious  category  must  be  placed 
Frederic  William  Maitland,  sometime  Downing  Pro¬ 
fessor  of  the  Laws  of  England  in  the  University  of 
Cambridge. 

In  law,  in  history,  in  political  science,  in  the  whole 
field  of  human  experience,  his  learning  was  and  will 
always  remain  unchallenged;  it  was  the  admiration 
of  the  age  in  which  he  lived  and  it  continues  to  excite 
the  admiration  and  awe  of  those  who  have  followed 
him.  It  is  probably  true  to  say  that  there  were  few 
branches  of  knowledge  with  which  Maitland  had  not 
an  acquaintance,  and  his  range  in  some  of  them  was 
extensive  to  almost  a  phenomenal  degree.  To  the 
present  day  his  writings  are  resorted  to,  as  an  unex¬ 
hausted,  and  inexhaustible  treasure  house,  and  wher¬ 
ever  law  and  history  are  studied  and  revered,  the 
name  of  Maitland  is  held  in  the  highest  esteem. 

It  is  an  odd  paradox  that  this  remarkable  scholar, 
who  began  his  career  as  a  law  teacher  with  the  as¬ 
sumption  that  legal  history  could  only  be  studied  in 
isolation,  should  by  his  own  researches  demonstrate 
the  falsity  of  that  view.  The  salient  feature  of  Mait¬ 
land’s  work  lies  in  the  fact  that  despite  these  fore¬ 
bodings,  he  regarded  law  and  the  study  of  law  as 
part  of  the  totahty  of  human  experience.  History, 
philosophy,  economics,  all  played  their  part  in  his  in¬ 
vestigation  of  the  development  and  meaning  of  legal 
rules.  Jurisprudence,  he  said,  “would  give  our  men  a 
liberal  and  liberating  influence  in  their  study  of 
English  law”,  and  it  was  by  bringing  to  bear  the 
methods  of  sociological  study  on  the  problems  of 
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legal  evolution  that  Maitland  made  his  most  signifi¬ 
cant  contribution  to  their  elucidation. 

To  those  of  us  who  began  our  acquaintance  with 
the  common  law  through  the  medium  of  his  Lectures 
on  Equity,  or  his  Lectures  on  the  Forms  of  Action, 
reincarnations  of  his  living  words  collected  through 
the  devotion  of  his  friends  and  pupils,  the  impression 
made  by  Maitland  is  an  unforgettable  one.  The  clari¬ 
ty  of  vision,  the  lucidity  of  style,  the  penetration  and 
depth  of  ideas,  all  combine  to  inspire  enthusiasm  in 
even  the  most  indolent  seeker  after  knowledge.  It 
the  purpose  of  the  present  collection  to  bring  to  the 
attention  of  those  who  may  read  it  the  character  and 
work  of  Frederic  William  Maitland,  in  the  hope  that 
they  may  be  stimulated  to  pursue  their  investigations 
of  his  writings,  and  so  to  derive  that  profit  and  plea¬ 
sure  which  has  been  the  lot  of  the  compiler.  For  him, 
the  task  has  been  a  difficult  one,  for  with  his  subject, 
the  problem  is  not  what  to  include  but  what  to  omit. 
It  is  his  hope  that  the  collection,  incomplete  though 
it  is,  will  serve  to  illustrate  the  many  remarkable 
qualities  of  our  greatest  master  of  the  common  law. 

The  editor  wishes  to  express  his  deep  gratitude 
to  Miss  Ermengard  Maitland,  Professor  Maitland’s 
daughter,  who  has  been  kind  enough  to  accede  to 
the  publication  of  this  collection,  and  whose  recent 
memoir  of  her  father  has  delighted  so  many  of  his 
admirers.  His  thanks  also  go  to  Mr.  K.  Howard 
Drake,  the  Secretary  of  the  Selden  Society,  for  his 
manifold  assistance  in  connection  with  the  editorial 
work,  and  to  Mr.  David  L.  Moore,  LL.B.,  M.A.,  Legal 
Reference  Librarian,  New  York  University.  Mem¬ 
ber:  American  Bar  Association,  American  Society  of 
International  Law,  for  his  most  valuable  help  in  com- 
pihng  the  BibHography. 

V.  T.  H.  Delany 

Faculty  of  Law, 

The  Queen’s  University  of  Belfast. 
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FREDERIC  WILLIAM  MAITLAND 
1850  -  1906 

A  MEMORIAL  ADDRESS 
BY 

HENRY  ARTHUR  HOLLOND 


This  formed  the  subject  matter  of  the  Selden 
Society  Annual  Lecture,  and  was  delivered  in  the  HaU 
of  Lincoln’s  Inn,  London,  on  March  18,  1953,  on 
the  occasion  of  the  67th  Annual  General  Meeting  of 
the  Society.  Professor  Hollond  is  Emeritus  Rouse 
Ball  Professor  of  English  Law  at  the  University  of 
Cambridge,  an  Honorary  Bencher  of  Lincoln’s  Inn, 
and  was  Vice-Master  of  Trinity  College,  Cambridge 
from  1951-55,  of  which  he  has  been  a  Fellow  since 
1909.  His  scholarship  has  lain  in  the  field  of  English 
legal  history,  on  which  he  is  a  recognized  authority. 

Frederic  William  Maitland,  who  was  born  on  May 
28,  1850,  was  elected  Downing  Professor  of  the  Laws 
of  England  in  the  University  of  Cambridge  in  1888,  at 
the  age  of  38,  and  held  that  office  until  his  death  on 
December  19,  1906,  at  the  age  of  56.  In  the  Lent  Term 
1907  there  appeared  in  the  Downing  College  Maga¬ 
zine  a  memorial  note  by  Courtney  Kenny,  the  criminal 
lawyer,  who  was  Maitland’s  contemporary  and  friend, 
and  succeeded  him  in  the  professorship.  The  note 
begins:  “Thirty,  forty,  fifty  years  hence,  the  college 
reminiscence  which  the  present  generation  of  Down¬ 
ing  men  will  cherish  the  most  proudly  —  and  certainly 
that  about  which  the  generations  then  growing  ,up 
will  question  them  the  most  closely  —  will  be  the  pic¬ 
ture  left  upon  their  memories  by  certain  expressive 
and  mobile  features  which  they  used  to  notice,  as 
a  slight  ascetic  scholarly  figure,  with  a  pile  of  Books 
under  the  arm,  hmried  past  them  in  the  College 
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Court.”  The  years  have  passed,  between  forty  and 
fifty  of  them,  and  the  interest  taken  in  Maitland 
by  Downing  undergraduates  today  shows  how  right 
Kenny’s  prophecy  was.  And  he  rightly  foretold  the 
future  interest  of  the  world  of  scholarship.  Quite 
recently  a  distinguished  American  professor  of  his¬ 
tory  visiting  Miss  Maitland,  told  her  that  her  father’s 
reputation  in  the  United  States  stands  so  high  that 
any  available  reminiscences  of  him  would  be  of  value. 

It  can  seldom  have  happened  that  one  who  worked 
in  such  recondite  fields  has  lived  so  vividly  fifty  years 
after  his  death  in  the  minds  and  hearts  of  scholars 
in  so  many  parts  of  the  world. 

The  aim  of  this  address  is  not  to  interpret  Maitland 
intellectually  —  for  that  task  Professor  Plucknett,  on 
whom  his  mantle  has  fallen  as  Literary  Director  of 
the  Selden  Society,  would  alone  be  fitted.  It  is  to  try 
to  make  Maitland  live  for  some  of  those  who  know  of 
his  repute,  but  little  of  the  man  himself. 

My  main  qualification  for  making  this  attempt  is 
the  intensity  of  feeling  for  him  which  has  been  with 
me  for  almost  fifty  years  since  I  was  a  member  of 
one  of  the  last  classes  which  heard  him  lecture. 

I  feel  myself  back  again  in  the  Long  Vacation  of 
1905,  when  I  abandoned  the  Classics  for  the  Law, 
seated  in  one  of  the  first-floor  rooms  of  the  recently 
built  Law  School,  in  the  only  block  then  standing 
in  the  Downing  park,  and  suffering  as  Maitland 
halted  in  his  lecture  gasping  for  breath,  with  a 
shadow  of  pain  passing  over  his  lined  face.  It  was  an 
instant  in  which  the  beauty  of  his  features  was 
stamped  on  my  consciousness  for  life  .  .  . 

Maitland  came  on  both  sides  of  intellectual  stock. 
His  father  and  both  his  grandfathers  earned  places 
in  the  Dictionary  of  National  Biography.  His  paternal 
grandfather,  Samuel  Roffey  Maitland,  was  a  historian, 
whose  work  he  admired;  his  maternal  grandfather, 
John  Frederic  Daniell,  F.R.S.  was  a  meteorologist 
and  professor  of  chemistry;  his  father,  John  Gorham 
Maitland,  having  been  elected  a  Fellow  of  Trinity, 
was  called  to  the  Bar,  and  became  Secretary  to  the 
Civil  Service  Commissioners.  Of  Maitland’s  children. 
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two  daughters,  there  is  no  issue.  Samuel  RoflFey  Mait¬ 
land  had  inherited  a  manor-house  in  Gloucestershire, 
with  surrounding  lands,  which  went  to  Frederic 
direct  on  the  formers  death  in  1866,  for  Frederic’s 
father  had  died  three  years  earlier.  Frederic’s  mother 
having  died  when  he  was  a  baby,  he  and  his  sisters 
were  brought  up  by  their  aunt.  Miss  Daniell.  The 
principal  feature  of  his  pre-Etonian  education  was  a 
grounding  in  Gennan  upon  which  his  father  had  in¬ 
sisted.  For  this  training  Maitland  expressed  his  grati¬ 
tude  when  he  wrote  to  one  of  his  sisters,  probably  at 
the  time  when  he  was  translating  Gierke,  “Blessed 
be  all  your  German  governesses.” 

Maitland’s  inheritance  must  have  influenced  his 
life  profoundly.  He  would  not,  as  things  were  in  the 
nineteenth  century,  have  been  able  to  go  to  the  bar 
without  some  private  means,  nor  would  he  have  been 
able  to  marry,  as  he  did  in  1886,  on  the  stipend  of 
his  Readership  as  such  stipends  then  were.  Nor  would 
he  have  been  able  to  incur  the  expense  involved  in 
the  preparation  and  pubhcation  of  some  of  his  most 
important  work. 

He  went  to  Eton,  a  few  months  after  his  father’s 
death  in  1863,  and  remained  there  until  1869.  He 
had  none  of  the  aptitudes  which  made  Victorian 
schoolmasters  interested  in  boys,  and  no  one  seems 
to  have  discovered  what  a  remarkable  person  he 
was.  He  formed  one  interesting  friendship.  Gerald 
Balfour  said  in  1907  that  he  could  perhaps  claim  to 
have  known  Maitland  longer  than  almost  any  of 
his  friends  at  Cambridge,  for  their  intimacy  dated 
from  the  time  when  they  were  boys  together  at  Eton. 
It  is  curious  that  this  should  be  so,  for  Gerald  Balfour 
was  born  in  1853,  and  was  therefore  thi'ee  years 
younger  than  Maitland.  The  two  boys,  we  are  told, 
used  to  go  for  Sunday  walks  together. 

His  principal  interests  were  mathematics  and 
music:  he  was  too  a  keen  though  not  a  gifted  oars¬ 
man.  Shortly  before  he  left  he  won  a  prize  for  a  paper 
on  Chaucer. 

He  went  up  to  Trinity  as  a  pensioner  —  that  is  to 
say  a  non-scholar  —  in  1869,  but  found  his  way  from 
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the  outset  into  the  company  of  scholars,  for  he  and 
the  brilliant  classics,  S.  H.  Butcher  and  A.  W.  Ver- 
rall,  read  mathematics  together  under  the  guidance 
of  H.  M.  Taylor,  whom  my  contemporaries  at  Trinity 
remember  as  one  of  the  senior  fellows,  enduring  with 
fortitude  the  loss  of  his  sight.  Taylor’s  personality  and 
appearance  have  recently  been  recalled  from  oblivion 
in  Mrs.  Raverat’s  A  Period  Piece. 

After  being  delicate  as  a  child  Maitland  had  devel¬ 
oped  considerable  stamina;  in  his  first  year  he  won 
the  Freshman’s  Mile,  and  gained  his  running  Blue  as  a 
three-miler.  He  continued  his  interest  in  the  river  as 
a  member  of  the  Third  Trinity  Boat  Club,  and  that 
interest  continued  during  his  three  undergraduate 
years.  Cyprian  Williams,  remembered  as  the  editor 
of  the  later  editions  of  his  father’s  books  on  Real  and 
Personal  Property,  told  of  Maitland’s  last  appear¬ 
ance  as  a  racing  oarsman:  “how  on  the  final  day  of 
the  Lent  Races  of  1872  the  Third  Trinity  second  boat 
made  a  crowning  bump,  how  in  the  moment  of  the 
victory  the  crew  were  tipped  over  into  the  cold  and 
dirty  waters  of  the  Cam,  and  how  in  the  evening  the 
boat  dined  in  Maitland’s  lodgings  over  Palmer’s  boot 
shop  and  kept  up  its  festivity  well  into  the  morn¬ 
ing.  .  . 


In  his  Tripos  year,  1872,  he  joined  Lincoln’s  Inn 
and  began  to  eat  his  dinners.  But  in  the  nineteenth 
century,  when  a  Trinity  Fellowship  secured  an  in¬ 
come  for  a  number  of  years  without  any  obligations 
of  research,  most  brilliant  young  Trinity  men  whose 
ambition  was  success  at  the  Bar  competed  for  a 
Fellowship  first.  So  Maitland  —  with  a  dissertation 
entitled  “A  historical  sketch  of  Liberty  and  Equality 
as  Ideals  of  English  Political  Philosophy  from  the 
time  of  Hobbes  to  the  time  of  Coleridge.”  This  was 
in  1875.  His  fellow  candidates  in  Moral  Science  were 
James  Ward,  William  Cunningham,  and  A.  T.  Lyttel¬ 
ton.  The  referees  —  Henry  Sidgwick  and  Thomas 
Fowler  of  Oxford  —  recommended  James  Ward,  for 
his  thesis  on  “The  Relation  of  Philosophy  to  Psy- 
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chology.”  The  decision  was  likely  enough.  Ward  had 
the  advantage  of  maturity  —  he  was  older  by  seven 
years  —  but  apart  from  that  he  had  found  the  field 
wherein  his  particular  genius  lay,  while  Maitland 
had  not  .  .  . 


Whether  he  spent  in  Cambridge  the  whole  of  the 
three  years  between  his  Tripos  and  his  Fellowship 
candidature  I  do  not  know.  He  was  certainly  in  resi¬ 
dence  during  the  Michaelmas  Term  1873,  when  he 
won  the  Whewell  Scholarship  in  International  Law. 
These  scholarships  were  in  those  days  regarded  as 
lucrative  prizes  for  which  able  young  men  used  to 
compete  without  any  intention  of  ever  touching  the 
subject  again.  It  is  clear  also  that  by  1875  he  had 
read  some  English  law:  there  is  internal  evidence  of 
this  in  his  Fellowship  dissertation. 

We  know  that  he  was  called  to  the  Bar  in  1876, 
that  he  read  for  a  while  in  the  chambers  of  a  Mr. 
Upton,  and  that  in  1877  he  was  reading  in  company 
with  his  friend  Verrall  in  the  chambers  of  Benjamin 
Bickley  Rogers,  whose  brilliant  career  at  the  Bar  was 
soon  to  be  cut  short  by  deafness,  and  who  then  won 
distinction  by  his  verse  translations  of  Aristophanes. 
Rogers's  tribute  to  Maitland  as  a  la'wyer  aged  27  is 
such  as  can  seldom  have  been  paid  by  barrister  to 
pupil.  "He  had  not  been  with  me  a  week  before  I 
found  that  I  had  in  my  chambers  such  a  lawyer  as  I 
had  never  met  before.  I  have  forgotten,  if  I  ever 
knew,  where  and  how  he  acquired  his  mastery  of 
law;  he  certainly  did  not  acquire  it  in  my  chambers; 
he  was  a  consummate  lawyer  when  he  entered  them. 
Every  opinion  that  he  gave  was  a  complete  legal 
essay,  starting  from  first  principles,  showing  how  the 
question  agreed  with  one,  and  disagreed  with  another, 
series  of  decisions,  and  finally  coming  to  a  conclu¬ 
sion  with  the  clearest  grasp  of  legal  points  and  the 
utmost  lucidity  of  expression.  I  may  add  (and  though 
this  is  a  small  point  it  is  of  importance  in  a  barris¬ 
ter's  chambers)  that  it  was  given  in  a  handwritng 
which  it  was  always  a  pleasure  to  read.  .  .  Mail- 
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land’s  chances  of  success  at  the  Bar,  Rogers  did  not 
rate  highly.  “I  doubt,”  he  wrote,  “if  he  would  have 
succeeded  as  a  barrister;  all  the  time  that  I  knew  him 
he  was  the  most  retiring  and  diffident  man  I  ever 
knew;  not  the  least  shy  or  awkward;  his  manners 
were  always  easy  and  self-possessed;  but  he  was  the 
last  man  to  put  himself  forward  in  any  way.  But  his 
opinions,  had  he  suddenly  been  made  a  judge,  would 
have  been  an  honour  to  the  Bench.  .  .  .” 


One  might  well  assume  that  a  man  of  such  pro¬ 
ductivity  would  have  no  time  for  University  or  Col¬ 
lege  business,  for  his  family  or  for  friendships.  Far 
from  it.  Even  after  due  allowance  is  made  for  the 
fact  that  all  University  affairs  were  on  a  far  smaller 
scale  than  they  are  now,  the  tale  of  Maitland’s  con¬ 
tribution  to  the  routine  of  academic  life  is  impressive. 
He  examined  five  times  in  the  Law  Tripos,  twice  in 
the  Historical  Tripos,  and  three  times  in  the  Moral 
Science  Tripos.  He  was  secretary  to  the  Law  Board 
for  nine  years.  He  served  on  the  Library  Syndicate, 
the  General  Board  of  Studies  and  the  Council  of  the 
Senate,  for  at  least  one  term  of  office  on  each,  and 
for  more  than  one  period  on  the  Press  Syndicate. 
Armitage  Robinson,  Dean  of  Westminster  and  some¬ 
time  Professor  of  Divinity,  whose  seat  had  been  next 
to  Maitland’s  when  they  were  both  members  of  the 
Council  of  the  Senate,  in  a  letter  written  after  his 
death  testified  to  his  wisdom  in  council.  “His  judg¬ 
ments,”  the  Dean  wrote,  “in  the  interpretations  of 
statutes  impressed  me  again  and  again  by  their 
sagacity  and  courage.  T  always  stretch  a  statute,’  he 
whispered  to  me  once,  half  humorously.” 

His  rare  speeches  in  the  Senate  House  electrified 
those  who  heard  them  by  their  fire  and  their  wit. 
The  most  famous  of  them  was  that  on  Women’s 
Degrees,  about  which  a  few  words  may  be  of  interest. 
An  agitation  on  the  subject  of  the  position  of  women 
in  the  University  flared  up  in  1896.  Maitland,  al¬ 
though  he  indicates  that  he  would  have  been  willing 
to  vote  for  the  grant  of  full  membership  of  the 
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University  to  women — as  it  was  ultimately  granted  in 
1948 — declined  to  take  any  part  in  the  agitation.  “I 
made  no  speech,”  he  says,  “I  signed  no  fly-sheet,  I 
pulled  no  wire;  after  ten  minutes  I  fled  from  the  Arts 
School  as  from  the  hateful  thing.  I  do  not  mean  to 
say  that  I  take  no  interest  in  the  question.  That 
would  not  be  true;  but  there  are  hundreds  of  things 
that  interest  me  a  great  deal  more.”  But  he  soon 
came  to  the  conclusion  that  it  was  important  in  the 
interest  of  peace  that  a  compromise,  which  would 
contain  the  prospect  of  a  decent  permanence,  would 
be  reached.  ‘T  am  convinced,”  he  said,  ‘‘and  the  con¬ 
viction  grows  day  by  day,  that  if  Cambridge  is  to  be 
a  place  of  learning,  then  we  must  jealously  guard  the 
little  leisure  that  is  left  to  us  by  Boards,  Syndicates, 
and  Committees,  and  when  to  Boards,  Syndicates  and 
Committees  is  added  the  pest  of  the  fly-sheet  and  the 
caucus,  then  I  think  it  behoves  every  man  who  has 
the  interest  of  the  University  at  heart  to  labour  for 
the  peace.”  And  so  his  conscience  drove  him  to  serve, 
with  what  reluctance  one  can  imagine,  on  the  Syndi¬ 
cate  which  the  University  appointed  on  June  4,  1896. 
This  Syndicate  he  playfully  described  as  “a  Syndicate 
of  peaceful  men,  not  all  logical  men,  but  all  peace¬ 
ful  men,  dull  men,  perhaps  the  thirteen  dullest  men 
in  the  University.”  The  last  survivor  of  these  men 
was  Alfred  North  Whitehead,  then  a  man  of  thirty- 
five,  who  died  at  Harvard  full  of  years  and  honours 
on  December  30,  1947. 

Nine  members  signed  a  report  which  proposed  a 
compromise  solution,  namely  the  conferment  on  wo¬ 
men  not  of  full  membership  of  the  University  but  of 
titles  of  degrees:  the  precise  solution  which  was  im¬ 
posed  upon  the  University,  without  opposition,  by  the 
Statutory  Commissioners  of  1923,  and  remained  in 
force  until  1948. 

The  report  was  opposed  by  those  who  favoured,  or 
professed  to  favour,  an  idea,  which  had  originated 
at  Oxford,  of  a  Women  s  University  to  be  called  The 
Queen’s  University  of  the  British  Empire. 

In  the  discussion  on  March  13,  1897,  Maitland 
made  the  long  speech,  from  which  I  have  already 
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quoted.  The  efiFect  upon  his  audience  is  shown  by 
the  words  with  which  the  mathematician  Forsyth, 
who  spoke  next,  began:  “If  at  any  time  it  should 
prove  a  difBculty  to  follow  the  most  brilliant  amongst 
our  debaters,  whose  genius  and  whose  honour  adorn 
at  any  time — and  I  am  sure  we  shall  all  say  especially 
this  afternoon — any  debate  in  whieh  he  takes  part, 
it  would  be  more  especially  difficult  on  this  occasion 
to  follow  him.” 

I  doubt  whether  anyone  who  heard  this  speech 
ever  forgot  it:  the  tradition  of  it  was  alive  in  my 
undergraduate  days  (1903-6),  particularly  of  that  part 
of  it  in  which  he  ridiculed  the  suggestion  that  the 
foundation  of  a  Queen’s  University  would  either  be 
practicable,  or  if  practicable  would  remove  the  griev¬ 
ance  of  the  women  at  Oxford  and  Cambridge.  These 
are  his  words:  “Having  so  grand  a  name  as  *the 
Queen’s’  you  might  at  first  do  with  a  humble  home; 
but  you  would  have  to  pay  rent  even  for  what  I 
think  would  be  the  most  suitable  place,  namely  the 
waiting  room  at  Bletchley  Station.  Again,  you  could 
not  oblige  the  women  to  take  the  Bletchley  degree. 
You  would  be  waiting,  waiting,  waiting  in  the  wait¬ 
ing  room,  and  they  would  be  waiting,  waiting,  wait¬ 
ing  outside,  and  on  whose  side  would  public  opinion 
be  in  that  case?  I  see  it  is  said  here  with  some  em¬ 
phasis  that  the  title  of  the  University  shall  be  the 
Queen’s  University.  What!  Whether  the  Queen  likes 
it  or  no?  Do  you  not  think  that  the  Queen  may 
have  an  opinion  about  it?  Do  you  not  think  that 
after  sixty  years  of  reign  she  might  say  that  she  did 
not  choose  that  you  should  take  her  name  in  vain,  in 
order  to  advertise  your  needy,  seedy  institution  which 
will  be  banned  and  boycotted  by  the  women  from 
the  first  moment  of  its  existence?  No;  I  think  the 
Bletchley  Junction  Academy — that  is  the  name.  You 
wait  there;  but  you  do  not  wait  there  always.  You 
change  for  Oxford  and  Cambridge.” 

I  do  not  know  who  the  punster  was  who  remarked 
later  in  private  that  Bletchley  would  be  the  obvious 
place  for  a  Women’s  Academy  because  no  fast  mails 
stop  there. 
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We  have  from  the  late  Professor  Buckland,  in  a 
paper  written  in  1921,  a  vivid  description  of  Mait¬ 
land  in  the  Senate  House.  “I  shall  never  forget  the 
impression  of  his  slight  and  graceful  figure,  with, 
oddly  enough,  a  habit  of  somewhat  awkward  gesture, 
a  figure  which  passed  entirely  from  observation  as 
soon  as  he  was  in  full  tide  of  speech.  All  that  one 
could  then  see  was  his  wonderful  face.  He  looked 
at  that  time  a  youngish  man,  though  he  was  nearing 
fifty;  but  his  face  was  covered  with  a  network  of 
minute  lines,  too  fine  and  delicate  to  be  called 
wrinkles,  and  contributing  not  a  little  to  the  general 
impression  of  intellectual  power  and  intensity  of 
purpose.  No  single  feature  of  his  face  ever  seemed 
to  be  still.  Every  emotion  expressed  in  his  speech 
was  reflected  equally  clearly  in  his  countenance — 
contempt  followed  enthusiasm;  intense  conviction 
succeeded  persiflage;  humour,  sweet  reasonableness, 
pity,  detestation,  were  as  plainly  visible  as  they  were 
audible.  But  after  a  little  time  even  his  features 
faded — at  least  from  the  notice  of  one  observer — and 
all  that  one  could  see,  or,  at  any  rate,  note,  was  his 
wonderful  eyes.” 


FREDERIC  WILLIAM  MAITLAND 

by 

Sm  Frederick  Pollock 

Reprinted  from  Quarterly  Review,  volume  206,  pp. 
301-419,  April,  1907. 

This  article  was  written  on  the  occasion  of  the 
death  of  Maitland.  Sir  Frederick  Pollock  was  bom  in 
1845  and  his  friendship  with  Professor  Maitland  ex¬ 
tended  over  a  period  of  twenty-five  years.  Together, 
they  published  their  monumental  History  of  English 
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Law  in  1895,  of  which  Pollock  modestly  said  that 
“although  the  book  was  planned  in  common  ...  by 
far  the  greater  share  of  the  execution  belongs  to 
Mr.  Maitland  .  .  .”  Pollock  was  a  leading  authority  on 
English  Law.  He  edited  the  Law  Quarterly  Review 
from  its  foundation  in  1885  to  1919,  and  was  editor 
of  the  Law  Reports  from  1895  to  1935.  During  his 
long  and  distinguished  life  he  wrote  Principles  of 
Contract,  1876;  Digest  of  the  Law  of  Partnership, 
1877;  the  Law  of  Torts,  1887;  Possession  in  the  Com¬ 
mon  Law  (with  Sir  R.  S.  Wright),  1888;  the  History 
with  Maitland,  the  2nd  ed.  of  which  appeared  in 
1898;  Selden’s  Table  Talk,  1927;  Spinoza,  His  Life 
and  Philosophy,  1880  and  1912.  His  works  on  sub¬ 
stantive  law  ran  to  many  editions  and  are  still 
current.  He  died  in  1937. 

When  a  man  departs  this  life  they  say  of  him  in 
the  Gaelic  that  he  is  in  the  way  of  truth.  The  saying, 
it  would  seem,  is  double-edged,  leaving  faith,  hope, 
or  charity,  to  surmise,  as  the  case  may  admit,  whether 
the  enlightenment  will  be  welcome  or  the  reverse. 
At  any  rate  we  may  read  it  as  including  a  pious 
opinion  that,  according  as  in  this  world  the  soul  has 
held  fast  to  the  best  way  of  truth  it  could  find,  so  it 
shall  have  the  more  profit  of  the  truth  to  be  opened 
beyond.  ‘Beati  qui  verum  quaerunf  is  a  blessing  in 
which  all  lovers  of  learning  will  join,  whatever  be 
their  creeds  and  schools.  If  ever  a  scholar  earned  that 
blessing  by  diligently  seeking  for  truth  and  gener¬ 
ously  imparting  the  fruits  of  his  search  to  others,  it 
was  Frederic  William  Maitland,  sometime  Downing 
Professor  of  the  Laws  of  England  at  Cambridge,  whom 
we  lost  in  the  darkness  of  December,  struck  down  by 
an  early  blast  of  winter  in  the  very  moment  of  seek¬ 
ing  refuge,  as  he  had  done  for  seven  winters  before, 
in  a  more  equable  climate. 

We  have  many  students  capable  of  good  work  in 
research  when  they  know  what  to  look  for,  and  some 
capable  of  discovering  the  right  lines  of  enquiry  for 
themselves.  We  have  a  fair  number  whose  range  of 
knowledge,  intellectual  training,  and  sense  of  propor¬ 
tion  enables  them  to  draw  general  conclusions  of  some 
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value  from  their  materials  when  obtained.  We  have 
a  considerable  number  who  can  give  an  intelligible 
exposition  of  their  own  or  other  men  s  results,  and 
some  who  can  do  this  in  a  manner  attractive  to  stu¬ 
dents  of  their  subject  if  not  to  a  larger  public.  But 
very  few  have  at  any  time  combined  all  these  powers 
in  any  high  degree.  Maitland  combined  them  in  the 
highest.  A  patient  and  indefatigable  explorer,  an 
exact  scholar,  a  deep  thinker,  and  the  most  brilliant 
expounder  of  his  time,  he  seemed  always  to  be  doing 
the  one  thing  he  could  do  best;  and  it  is  impossible 
to  decide  in  what  aspect  his  genius  was  most  distin¬ 
guished. 

If  I  speak  with  some  confidence  about  Maitland’s 
work,  it  is  because  I  watched  it  from  the  first,  was 
intimately  acquainted  with  it  for  more  than  twenty 
years,  have  been  in  part  associated  with  it,  and  know 
by  my  own  experience  what  the  puzzles  and  pitfalls 
of  such  work  are.  His  example  has  already  been  fruit¬ 
ful;  and  he  leaves  younger  workers  who  may  be 
called  his  pupils  with  substantial  truth,  if  not  in  the 
strict  academic  sense.  The  best  of  all  such,  however, 
was  Mary  Bateson  of  Cambridge,  who  was  carried 
off  by  a  sudden  illness  a  few  weeks  before  her  master. 
Almost  the  last  words  he  wrote  for  publication  were 
a  tribute  to  her  memory.  To  consider  why  Maitland 
did  not  leave  any  formed  school  in  the  proper  sense 
would  be  to  consider  the  great  ‘useful  knowledge’ 
illusion  which  infested  the  world  in  the  days  of  our 
father’s  youth,  and  some  of  its  disasterous  conse¬ 
quences.  It  would  involve  an  exposure  of  the 
perversity  which  led  our  university  reformers  —well¬ 
meaning,  highly  respectable,  and  even  learned  per¬ 
sons  —  to  multiply  examinations  at  the  expense  of 
knowledge,  and  practically,  though  not  wilfully,  to 
discourage  original  work  in  every  possible  way.  So 
it  is  that  when  a  teacher  like  Maitland  comes  once 
in  two  or  three  generations,  we  have  nothing  better 
to  do  with  him  than  to  set  him  serving  the  tables  of 
Triposes  and  grinding  in  the  mills  of  boards  and  syn¬ 
dicates.  If  he  wants  to  increase  knowledge  and  to  be 
a  pioneer  in  new  fields,  he  may  do  it  in  his  odd  time; 
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and,  if  younger  people  want  to  learn  from  him  things 
which  do  not  pay  in  examinations,  their  college  tutors 
will  rebuke  their  improvidence  .  .  . 

In  1879  the  Westminster  Review,  at  that  time  still 
the  accredited  organ  of  speculative  Liberalism,  had 
an  unsigned  article  on  the  reform  of  English  real 
property  law.  Some  old-fashioned  Radicals  must  have 
rubbed  their  eyes  over  it.  The  writer  did  not  weigh 
the  heir-at-law  in  the  orthodox  Benthamite  scales  of 
utility  and  find  him  wanting;  he  showed  him  among 
his  fossil  companions,  the  people  of  Salic  and  Bur¬ 
gundian  dark  ages,  as  a  historical  anomaly.  The  first 
book  on  the  list  at  the  head  of  the  article  was 
Brunner’s  Das  anglo-normannische  Erbfolgesystem, 
This  reforming  English  lawyer,  who  could  not  only 
seek  out  and  master  German  monographs  on  Anglo- 
Norman  law,  but  distil  their  essence  into  joyful  epi¬ 
grams,  was  bewrayed  by  his  speech  as  well  as  his 
learning.  There  was  no  more  than  one  such  person. 
I  cannot  remember  whether  I  knew  anything  about 
this  essay  of  Maitland’s  before  publication;  at  any 
rate  there  was  no  need  to  have  the  authorship  con¬ 
firmed  by  him,  and  it  would  have  been  useless  for 
him  to  deny  it.  What  I  do  remember  is  the  impres¬ 
sion  made  on  me  by  the  brilliance  of  the  writing  and 
the  extraordinary  range  of  learning  shown  by  so 
young  a  man  —  he  was  of  three  years’  standing  at  the 
bar.  A  few  lines  on  the  survival  of  primogeniture  and 
marital  right  in  the  common  law  will  serve  as  a 
sample: 

‘Really  when  we  think  of  the  many  destructive 
forces  which  at  one  time  —  of  course  long  ago  — 
threatened  to  deprive  the  male  sex  of  its  just 
prerogative,  it  seems  little  more  than  an  accident, 
little  less  than  a  miracle,  that  our  law  of  inheritance 
came  safely  through  those  revolutionary  Dark  Ages. 
There  was  the  Church  arrayed  on  the  side  of 
women;  and  of  the  meddlesome  canon  law  all 
diligent  readers  of  Blackstone  know  what  to  think. 
There  was  the  civil  law,  including  those  improper 
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Novels  which  even  English  judges  are  suspected 

of  having  perused  in  private/ 

By  this  time  Maitland  and  I  were  fast  friends  and 
allies.  He  was  a  man  with  a  genius  for  history,  who 
turned  its  light  upon  law  because  law,  being  his 
profession,  came  naturally  into  the  field.  I  was  a  law¬ 
yer  who  had  found  it  impossible  to  understand  Eng¬ 
lish  law  without  much  more  of  historical  criticism 
than  was  current,  or  indeed  would  have  been  thought 
decent,  in  the  received  text-books.  On  the  whole  we 
were  pursuing  the  same  objects  with  complete  agree¬ 
ment  as  to  method,  and  for  about  twenty-five  years  — 
the  rest  of  his  life  —  we  continued  to  exchange  our 
ideas  with  the  utmost  freedom  even  when  we  were 
not  actually  working  together.  At  first  we  seemed 
likely  enough  to  cry  in  the  wilderness  all  or  most  of 
our  days.  In  1883  Mr.  Oliver  Wendell  Holmes,  junior, 
now  Justice  Holmes  of  the  Supreme  Court  of  the 
United  States,  published  The  Common  Law  a  work 
of  independent  speculation  and  historical  research 
which  at  this  day  is  classical;  two  years  later  the 
library  committee  of  Lincoln’s  Inn,  after  inspection  — 
for  it  must  be  presumed  that,  as  a  copy  of  the  book 
was  put  before  them,  some  one  did  look  at  it  —  re¬ 
fused  to  buy  it.  Such  a  blunder,  one  may  trust,  is  no 
longer  possible;  if  any  man  more  than  others  brought 
about  a  happier  state  in  the  Inns  of  Court,  it  was 
Maitland.  There  must  after  all  be  something,  it  ap¬ 
peared,  in  a  line  of  study  which  produced  work  so 
brilliant  and  novel  as  to  attract  even  unlearned 
readers,  and  so  thoroughly  sound  as  not  only  to  be 
untouched  by  criticism,  but  on  occasion  to  convince 
learned  persons  who  were  predisposed  against  the 
results. 

Lawyers  do  not  need  to  be  told  that  no  mere 
antiquary’s  learning  could  have  borne  such  fruit  .  .  . 
Doubtless  Maitland  could  have  written  excellent 
modern  law-books.  We  cannot  regret  that  he  did  not, 
for  he  spent  his  energy  where  there  was  the  greatest 
need  for  it. 

Maitland’s  proper  and  unique  work  as  a  legal 
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historian  begins  with  his  edition  of  the  Crown  side 
of  a  Gloucestershire  eyre  roll  of  1221.  Why  Glouces¬ 
tershire?  Because  it  was  his  own  country;  partly, 
too,  we  may  think,  because  the  west  country  was  in 
a  special  manner  the  baihwick  of  Henry  of  Bratton 
(such  was  his  real  name,  as  the  late  Mr.  Horwood 
had  found  and  Maitland  confirmed)  and  of  his 
masters.  It  would  be  foolish  to  deny  that  Maitland 
learnt  much  between  the  time  when  he  edited  these 
Pleas  of  the  Crown  and  the  time  when  he  was  edit¬ 
ing  the  Year  Books  of  Edward  11.  He  was  of  the 
scholars  who  are  always  learning.  But  when  one  re¬ 
flects  that  really  no  document  of  this  kind  had  been 
adequately  edited  —  I  think  we  might  say  at  all, 
except  so  far  as  some  of  the  early  so-called  ‘Year 
Books'  dealt  with  by  Mr.  Horwood  resemble  it, 
which  is  not  much  —  and  when  one  looks  back  at 
the  mature  method  and  sure  touch  of  Maitland's 
introduction,  it  is  astonishing. 

Only  three  years  passed  before  these  Pleas  of  the 
Croivn  were  followed  by  Bractons  Note-book.  This, 
hke  its  forerunner,  was  a  purely  individual  enter¬ 
prise.  It  would  be  hard  to  find  elsewhere  such  results 
achieved  by  one  scholar  in  what  spare  time  he  could 
make  and  at  his  own  cost;  it  wiU  perhaps  be  hard  for 
posterity  to  believe  that  in  England,  near  the  end  of 
Queen  Victoria's  reign,  a  document  of  capital  histori¬ 
cal  importance  had  to  be  edited  thus  or  not  at  aU. 
We  may  now  barely  recall  the  facts  that  this  British 
Museum  MS.  certainly  contains  a  large  portion  of  the 
materials  relied  on  in  Bracton's  treatise  (the  first 
endeavour  at  a  systematic  treatise  on  English  law), 
was  almost  certainy  compiled  by  Bracton,  or  under 
his  direction,  and  is  full  of  annotations  probably  due 
to  no  other  hand;  that  Professor  Vinogradoff  of  Mos¬ 
cow,  whom  we  have  now  happily  annexed,  pointed 
out  the  character  and  probable  origin  of  the  MS. 
in  1884;  and  that  Maitland  worked  out  in  detail  the 
argument  which  justifies  his  title,  besides  the  labour 
of  transcription  (almost  all  done  by  his  own  hand), 
revision  for  the  press,  and  addition  of  full  indexes  and 
concise  but  most  apt  and  useful  notes.  Here,  too. 
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Maitland  was  not  content  with  the  part  of  a  cloistered 
student.  History  and  law,  for  him,  were  concerned 
with  real  people  in  real  places.  Henry  of  Bratton  he 
might  not  see,  but  Henry  of  Bratton’s  country  he 
could.  The  records  sent  him  to  the  ordnance  map, 
and  the  ordnance  map  to  the  very  ground,  or  to  an 
excellent  memory  of  journeyings  already  accom¬ 
plished  on  it.  It  would  be  pleasant  (if  considerations 
of  space  allowed  it)  to  quote  at  length  a  page  of  his 
introduction,  which  should  be  dear  to  all  men  of 
Devon,  on  the  beatitude  of  walking  round  the  dwell¬ 
ing-places  of  Bracton  and  his  suitors.  ‘Many  questions 
are  solved  by  walking.  Beati  omnes  qui  ambulanf 
In  this  introduction  Maitland  struck,  for  the  first 
time,  a  note  of  indignant  regret,  which  he  was  to 
strike  yet  once  and  again  —  lastly  in  this  review  barely 
three  years  ago.  He  could  never  acquiesce  in  the 
indifference  of  England,  the  richest  nation  in  the 
world,  to  her  own  historical  treasures. 

‘We  have  been  embarrased  by  our  riches,  our 
untold  riches.  The  nation  put  its  hand  to  the  work 
and  turned  back  faint-hearted.  Foreigners  print 
their  records;  we,  it  must  be  supposed,  have  too 
many  records  to  be  worth  printing;  so  there  they 
lie,  these  invaluable  materials  for  the  history  of  the 
English  people,  unread,  unknown,  almost  un¬ 
touched  save  by  the  makers  of  pedigrees.’ 

And  he  warns  us  that  one  day  if  Bracton  is  not 
properly  edited  by  an  Englishman  it  will  be  done  by 
a  foreigner  .  .  . 

Why  the  average  English  lawyer’s  mind  till  quite 
lately  was  profoundly  unhistorical  and  the  average 
English  historian  was  no  less  innocent  of  law  —  these 
are  questions  Maitland  did  not  fail  to  consider;  but 
we  cannot  now  follow  him  in  them  save  to  note  that, 
as  he  said  in  this  Review,  ‘where  schools  of  law  do  not 
flourish,  the  history  of  law  will  not  be  adequately 
studied.’ 

Meanwhile  the  Seldon  Society  was  founded  in 
1887,  ‘to  encourage  the  study  and  advance  the  knowl¬ 
edge  of  the  history  of  English  law.’  Maitland  was  one 
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of  the  founders;  and  from  the  beginning  he  was  in 
fact  the  moving  spirit  of  the  society’s  work,  as  later 
he  was  its  director  in  form.  Thus  it  came  about  that 
Maitland  gave  us  a  series  of  introductions  and  edi¬ 
tions  comparable  to  no  other  work  of  scholarship  in 
England  than  Bishop  Stubbs’  introductions  to  the 
chronicles,  and  unique  in  the  amount  of  highly  tech¬ 
nical  work  on  which  they  are  based.  These  introduc¬ 
tions  are  brilliant  contributions  to  our  historical  liter¬ 
ature  —  for  they  are  literature,  and  not  only  monu¬ 
ments  of  learning;  I  believe  Maitland  could  have 
made  literature  of  Colenso’s  Arithmetic.  Shall  we 
dwell  on  the  ‘Select  Pleas  in  Manorial  Courts,’  where 
he  robbed  the  word  ‘feudal’  of  its  mysterious  terrors 
by  showing  that  the  essence  of  feudalism  is  not 
tenure  alone,  nor  jurisdiction  alone,  but  jurisdiction 
inseparably  attached  to  tenure?  or  on  the  delightful 
rusticity  of  the  ‘Court  Baron,’  a  book  of  precedents 
written  in  French,  probably  the  working  language  of 
the  Court  in  the  fourteenth  century,  if  not  later,  and 
translated  by  Maitland  himself  with  minute  care? 
or  the  scherzo  in  the  suite,  that  wilfully  and  justi¬ 
fiably  comic  exposure  of  the  fantastic  enigma  called 
the  ‘Mirror  of  Justices’?  Maitland  loved  music  and 
knew  a  good  deal  about  it.  I  think  he  would  have 
accepted  my  designation.  At  last  the  feather-headed 
clerk  from  foreign  parts  who  wrote  that  book  (for 
I  can  hardly  think  him  an  Englishman  —  surely  not  an 
Englishman  who  knew  anything  of  practice)  had  not 
scribbled  in  vain.  But  the  favourite  among  scholars, 
perhaps,  should  be  ‘Bracton  and  Azo,’  in  which 
Maitland  settled  the  true  relations  of  the  treatise  we 
know  as  Bracton  to  Roman  law  and  Italian  learning, 
and  incidentally  showed  how  Bracton  will  have  to  be 
edited  one  day.  It  was  a  matter  that  needed  putting 
straight,  for  no  less  a  man  than  Sir  Henry  Maine  had 
spoken  of  it  unadvisedly  or  followed  bad  advice. 

Last  came  the  ‘Year  Books  of  Edward  II,’  on  which 
Maitland  was  at  work  to  the  end  of  his  life,  and  of 
which  three  volumes  are  published.  Other  men  had 
edited  unpublished  MSS.  of  ‘Year  Books’  before,  and 
done  it  very  well.  This  was  a  really  more  laborious 
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task  —  that  of  restoring  a  very  ill-printed  text  'with 
the  aid  of  MS.  authorities.  Most  editors  would  have 
thought  it  enough  to  do  the  work  and  preface  it 
with  a  few  pages  of  general  information  and  notices 
of  interesting  cases  in  the  book,  perhaps  to  guard 
themselves  with  an  ‘it  is  said’  when  they  suspected 
the  evidence  for  current  stories  of  being  too  thin. 
Not  so  Maitland.  He  not  only  demolished  but  pul¬ 
verised  the  legend  put  about  by  Coke  and  Bacon  — 
agreeing  for  once  to  deceive  the  public  —  that  the 
Year  Books  were  official  and  authorised  reports;  and 
he  investigated  the  Anglo-French  dialect  of  the  early 
fourteenth  century  so  thoroughly  that  M.  Paul  Meyer 
recommends  his  introduction  to  all  students  of 
medieval  French.  Moreover,  he  rescued  from  oblivion 
a  notable  professional  character,  that  of  Chief  Justice 
Bereford,  a  strong  judge  who  could  be  merry  on  the 
bench,  and  whose  jests  are  indeed  not  always  re¬ 
producible  in  polite  English.  It  must  be  added  that 
even  those  publications  of  the  Selden  Society  which 
do  not  bear  Maitland’s  name  owe  much  to  his  guid¬ 
ance  and  counsel.  To  the  same  class  of  work  belongs 
the  volume  of  ‘Memoranda  de  Parliamento’  (A.D. 
1305),  published  in  the  Rolls  series  in  1893. 

It  is  not  easy  for  me  to  say  much  of  the  ‘History  of 
English  Law  before  the  time  of  Edward  I’  which 
Maitland  and  I  published  together.  The  order  of  the 
names  on  the  title  page  is,  according  to  usage,  that 
of  seniority  at  the  bar;  but  a  note  to  the  preface  has 
already  recorded  that  Maitland’s  share  was  far  the 
greater.  I  may  now  add  that  when  we  began  to  talk 
over  the  plan  it  was  he  who  saw  clearly  that  the  time 
was  ripe  to  attempt  a  general  reconstruction  of  the 
common  law  as  Edward  I  found  it,  and  that  this  was 
worth  doing,  though  parts  would  have  to  be  left 
more  in  the  rough  than  others.  As  Maitland  was  at 
Cambridge  and  I  was  in  London,  I  never  saw  him 
actually  at  work,  and  whenever  we  compared  notes 
I  was  surprised  at  the  speed  he  made,  with  no  such 
aid  from  pupils  as  a  German  or  American  professor 
would  have,  and  very  little  clerical  assistance  of  any 
kind;  and  this  notwithstanding  that  hardly  ever 
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could  a  page  be  written  without  much  reference  and 
verification.  What  we  thought  most  of  was  to  make 
our  book  a  sure  foundation  for  the  next  generation  to 
build  on,  and  already  it  is  fulfilling  that  purpose. 
Younger  men,  too,  will  have  to  consider  whether  the 
law  of  the  fourteenth  and  fifteenth  centuries  needs  to 
be  handled  on  the  same  scale.  It  cannot  be  done 
very  soon  in  any  case,  for  Maitland’s  three  volumes 
of  Year  Books,  and  the  several  volumes  which  Mr. 
Pike  has  edited  from  time  to  time  for  the  Record 
Office,  are  only  the  beginning  of  setting  the  materials 
in  order.  There  need  be  no  haste,  for  the  outline  of 
the  story  from  Edward  I  downwards  is  pretty  well 
known,  and  no  very  gross  mistakes  have  remained 
current  in  recent  times.  I  must  quote  a  few  sentences 
of  Maitland’s,  the  last  in  our  book,  as  an  example  of 
his  graver  style,  and  as  explaining  how  far  the 
writer’s  motives  went  beyond  the  mere  antiquary’s 
curiosity. 

‘We  have  stood  at  the  parting  of  the  ways  of  the 
two  most  vigorous  systems  of  law  that  the  modem 
world  has  seen,  the  French  and  the  English  .  .  . 
Whieh  country  made  the  wiser  choice,  no  French¬ 
man  and  no  Englishman  can  impartially  say:  no 
one  should  be  a  judge  in  his  own  cause.  But  of  this 
there  can  be  no  doubt,  that  it  was  for  the  good  of 
the  whole  world  that  one  race  stood  apart  from 
its  neighbours,  turned  away  its  eyes  at  an  early 
time  from  the  fascinating  pages  of  the  ‘Corpus 
luris,’  and,  more  Roman  than  the  Romanists,  made 
the  grand  experiment  of  a  new  formulary  system. 
Nor  can  we  part  with  this  age  without  thinking 
once  more  of  the  permanence  of  its  work.  Those 
few  men  who  were  gathered  at  Westminster  round 
Pateshull  and  Raleigh  and  Bracton  were  penning 
writs  that  would  run  in  the  name  of  kingless  com¬ 
monwealths  on  the  other  side  of  the  Atlantic 
Ocean;  they  were  making  right  and  wrong  for  us 
and  for  our  children.’ 

It  would  be  idle  to  enumerate  or  dwell  upon  the 
tokens  of  appreciation  offered  to  Maitland  by  learned 
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bodies  at  home  and  abroad.  Fitting  as  they  were,  and 
honourable  to  receiver  and  giver  alike,  they  tell  us 
nothing  more  here;  they  may  be  useful  to  certify 
the  world  that  it  has  lost  a  great  scholar.  But  there 
has  been  posthumous  honour  too,  not  of  a  common 
kind.  An  invitation  to  lecture  at  Harvard  in  the  sum¬ 
mer  was  almost  on  its  way.  Maitland  would  have 
prized  it,  for  he  knew  the  Harvard  teachers  and 
esteemed  the  work  of  their  school.  The  real  monu¬ 
ment  to  Maitland  would  be  a  school  of  the  common 
law  in  England,  worthy  to  stand  beside  that  of 
Harvard.  We  have  no  such  school.  I  have  said  it 
many  times  in  public,  and  deliberately  say  it  again 
to  our  shame,  with  more  knowledge,  in  some  ways, 
than  I  ever  had  before.  Then  the  University  of 
Oxford  sent  to  Cambridge  a  special  message  of 
condolence;  herself  about  to  lose,  all  too  soon,  a  son 
of  her  own  who  was  an  equally  strenuous  friend  of 
sound  learning.  And,  to  speak  of  what  is  within  my 
particular  knowledge,  colleagues  from  America, 
France,  Germany,  and  Italy  have  sent  their  words  of 
tribute  for  publication,  about  the  same  time  with 
these  pages,  in  the  Law  Quarterly  Review.  Maitland 
was  a  true  citizen  of  the  universal  world  of  letters, 
all  the  more  because  he  was  a  true  Englishman  and 
west-countryman.  He  knew  and  loved  the  Vulgate  as 
a  good  medieval  scholar  should.  There  we  may  fitly 
look  for  such  words  as  may  sum  up  his  praise;  and  if, 
peradventure,  we  apply  some  of  the  words  in  a  sense 
of  our  own  more  special  than  the  author’s,  that  also 
has  ample  warrant  of  medieval  usage.  *Qui  autem 
docti  fuerint  fulgebunt  quasi  splendor  firmament!,  et 
qui  ad  iustitiam  erudiunt  multos  quasi  stellae  in 
perpetuas  aetemitates.’ 
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MAITLAND’S  SERVICES  TO  LAW. 

by 

Professor  A.  V.  Dicey 

Reprinted  from  Cambridge  University  Reporter, 

July  22,  1907,  p.  1308.  A  tribute  paid  by  Professor 
Dicey  at  a  meeting  held  in  Trinity  College,  Cam¬ 
bridge,  to  establish  a  memorial  to  Maitland.  Professor 
Dicey,  the  notable  authority  on  British  constitutional 
law,  was  Vinerian  Professor  of  English  Law  in  the 
University  of  Oxford.  He  was  author  of  the  Law  of 
the  Constitution,  1885;  Law  and  Opinion  in  England, 
1905,  which  are  still  leading  works  in  the  field,  and 
many  other  publications  on  law  and  political  science. 

He  died  in  1922  at  the  age  of  eighty-seven.  The 
passage  is  here  reproduced  from  H.  A.  L.  Fisher’s 
biography  of  Maitland. 

Maitland’s  services  to  law  were  at  least  threefold. 
He  demonstrated  in  the  first  place  what  many  lawyers 
must  have  suspected,  that  law  could  contribute  at 
least  as  much  to  history  as  history  could  contribute  to 
law.  Now  that  the  truth  of  this  assertion  has  been 
proved  it  seems  a  commonplace  to  insist  upon  it.  But 
if  one  looks  at  the  works  of  our  best  historians,  even 
of  so  great  an  historian  as  Macualay,  who  had  rare 
legal  capacity,  and  who  had  extensive  knowledge 
from  some  points  of  view  of  English  law,  one  is 
astonished  to  observe  how  small  a  part  law  was  made 
to  play  in  the  development  of  the  English  nation, 
which  had  been,  above  all,  a  legal-minded  nation. 
The  doctrine  that  law  was  an  essential  part  of  his¬ 
tory  needed  not  only  asserting  —  we  could  all  prob¬ 
ably  have  done  this  —  but  demonstrating.  The  needed 
demonstration  has  been  made  by  Maitland,  and  will 
not  be  forgotten. 

Maitland’s  second  achievement  is  this:  law  ought 
to  be,  hitherto  in  England  has  not  been,  a  part  of  the 
literature  of  England.  Among  Maitland’s  predeces- 
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sors  two  men  living  in  different  ages  have  done  their 
best  to  make  law  a  part  of  the  literature  of  England. 
You  will  forgive  me  for  commemorating,  as  in  my 
case  is  almost  a  matter  of  private  duty,  the  noble 
effort  made  by  Blackstone  to  give  law  its  rightful 
position  in  the  world  of  letters.  Blacktone  failed,  not 
by  any  weakness  of  his  own,  but  because  he  left  no 
successors.  He  did  as  much  as  a  man  could  achieve  in 
Blackstone’s  time.  Maitland  himself,  I  believe,  shared 
this  opinion.  The  next  man  who  took  a  hand  in  a  book 
somewhat  similar  to  that  undertaken  by  Blackstone 
was  Sir  Henry  Maine.  He  achieved  a  great  measure 
of  success.  He  stimulated  in  a  way  which  it  was 
difficult  for  anyone  to  realise  who  had  not  read 
Maine's  Ancient  Law  when  it  first  appeared,  public 
interest  in  law  and  jurisprudence.  He  gave  to  the 
English  world  a  new  view  of  the  possibilities  of 
interest  possessed  by  the  study  of  law.  But  his  suc¬ 
cess  is  not  complete.  He  did  not  show,  as  did  Mait¬ 
land,  that  even  the  most  crabbed  details  of  English 
law  might  be  made  part  of  English  literature.  The 
reason  why  Maine  cannot  in  this  matter  stand  on  the 
same  level  with  Maitland  is  that  he  did  not  possess 
the  qualifications  for  the  third  and  last  of  Maitland's 
great  achievements.  No  one  can  say  that  profound 
learning  was  possessed  by  either  Blackstone  or  Sir 
Henry  Maine.  But  Maitland  was  a  learned  historian 
as  well  as  a  learned  lawyer.  He  therefore  could 
demonstrate  that  extraordinary  learning  and  research 
have  no  connection  whatever  with  dullness  and 
pedantry,  and  that  learning  may  be  combined  with 
the  most  philosophic  and  the  profoundest  views  of 
law  which  the  mind  of  man  can  form. 
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MAITLAND  AS  A  TEACHER 


Professor  W.  J.  Whittaker 

Reprinted  from  Cambridge  University  Reporter, 

July  22,  1907.  This  passage  was  cited  by  Professor 
W.  W.  Buckland  in  a  paper  on  Maitland,  written  in 
1921,  and  printed  in  1  Cambridge  Law  Journal, 

279.  Professor  Whittaker  was  bom  in  1868  and  after 
lecturing  at  the  University  of  Cambridge  for  nine 
years,  became  Professor  of  English  Law  at  Uni¬ 
versity  College,  london.  He  edited  Maitland’s 
Equity,  pubhshed  posthumously  in  1909.  Whittaker 
died  in  1931. 

Professor  Maitland  supplied  the  student  with  an 
ideal  of  law.  He  gave  him  an  idea  of  the  importance, 
of  the  magnificence,  the  splendour  of  the  study  in 
which  he  was  engaged,  so  that  it  was  impossible  at 
any  time  thereafter  for  one  of  his  pupils  to  regard 
the  law  as  a  means  of  livelihood.  The  law  remained 
something  to  be  loved  and  studied  for  itself  ...  It 
was  impossible  for  anyone  to  study  under  him  and 
not  to  love  him. 


A  PERSONAL  MEMOIR 

by 

PROFESSOR  W.  W.  BUCKLAND 


The  author  of  this  paper.  Professor  Buckland,  was 
born  in  1859,  and  from  1914  to  1945  he  was  Regius 
Professor  of  Civil  Law  at  the  University  of  Cam- 
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bridge.  The  author  of  many  works  on  Roman  law, 
he  was  President  of  Gonville  and  Caius  College, 
Cambridge  until  his  death,  in  1946.  This  essay  was 
first  published  in  1923,  in  the  Cambridge  Law 
Journal,  vol.  1,  p.  281,  and  had  originally  formed  the 
subject  matter  of  an  address  to  the  Society  of  Public 
Teachers  of  Law  at  Cambridge  in  1921.  Extracts  are 
reprinted  with  the  permission  of  the  Editorial  Com¬ 
mittee  of  the  Cambridge  Law  Journal,  and  Professor 
Buckland’s  hterary  executors. 

When  Maitland  came  back  to  Cambridge  I  was 
past  my  Tripos,  so  that  I  was  not  his  pupil  in  any 
academic  sense.  Indeed,  I  do  not  think  I  ever  heard 
him  lecture.  But  he  made  it  his  business  to  get  in 
touch  with  the  young  men,  and  very  soon  gave  me  an 
opportunity  of  making  his  acquaintance.  I  was  rather 
afraid  of  him  in  those  days,  and  I  am  almost  ashamed 
to  say  that  when  on  one  occasion  he  suggested  my 
doing  some  piece  of  work  I  decHned  it;  I  forget  on 
what  excuse.  But  the  real  reason  was  that  I  feared 
I  should  not  do  it  well  enough  to  satisfy  him.  I  now 
know  that  what  would  have  happened  would  have 
been  that  the  merit  of  the  work  would  have  been 
his  and  I  should  have  got  the  credit.  It  was  char¬ 
acteristic  of  him  that,  when  Felix  Liebermann  came 
to  Cambridge  for  an  honorary  degree,  Maitland  gave 
a  dinner  in  his  honour,  to  which  he  invited,  unless 
my  memory  misleads  me,  almost  exclusively  young 
men,  many  of  whom  would  have  had  little  other 
chance  of  meeting  him,  except  possibly  in  a  large 
assembly. 

Though  I  never  went  to  his  lectures,  I  learnt  from 
him  more  than  any  lectures  could  teach.  He  was  the 
sort  of  person  whom  one  could  not  talk  with  for  five 
minutes  without  learning.  That  does  not  mean  that 
he  was  always  pouring  out  information,  but  that  to 
talk  with  him  on  whatever  indifferent  subject  was 
to  see  many  unexpected  aspects  of  the  matter  sud¬ 
denly  illuminated.  It  was  rather  a  humiliating  experi¬ 
ence;  but  it  was  as  little  humiliating  as  it  could  be, 
because  Maitland  generally  managed  to  leave  you 
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with  the  impression  that  you  yourself  had  been 
illuminating  the  matter:  It  was  not  until  later  that 
the  painful  truth  was  on  reflection  revealed  to  you. 

Though  he  had  the  acutest  intellect  that  I  ever 
came  across,  I  should  not  describe  him  as  an  "intel¬ 
lectual,”  because  that  name  carries  to  me  a  faint  sug¬ 
gestion  of  priggery,  and  Maitland  was  anything  but 
a  prig.  He  never  pretended  to  undervalue  those 
aspects  of  life  which  are  not  purely  intellectual.  He 
thoroughly  enjoyed  a  good  dinner,  though  it  was 
observable,  at  least  in  later  years,  that  his  share  in 
the  feast  was  rather  aesthetic  than  material.  He  did 
not  eat  a  great  deal;  but  he  realised  the  charm  of 
a  well-laid  table,  dainty  meats,  and  all  the  accessories, 
and  his  table  talk  was  delightful.  On  one  occasion, 
while  I  was  with  him  in  Canary,  we  had  reached 
Ter  or,  a  remote  village,  where  few  but  natives  were 
ever  seen,  and  we  badly  needed  food.  Between  us 
we  had  barely  enough  Spanish  to  order  a  meal,  but 
we  got  one  at  last.  It  was  quite  toothsome,  but  en¬ 
tirely  unintelligible;  and  it  prompted  him  to  a  dis¬ 
course  of  the  foods  of  different  peoples  and  their 
effects  on  character  which,  if  I  could  reproduce  it, 
would  be  much  more  edifying  and  much  more  en¬ 
tertaining  than  I  can  possibly  be. 

In  the  winter  which  we  spent  with  the  Maitlands 
in  Canary  they  were  hving  in  a  house  right  in  the 
middle  of  the  village  or  town  of  Telde,  with  a  very 
fine  garden.  We  were  living  outside  the  village  in  a 
house  which  had  no  garden  at  all,  but  which  had  cer¬ 
tain  advantages.  It  was,  in  effect,  a  bungalow  on  the 
top  of  a  banana  packing  store  not  in  use,  thus  raised 
some  twenty  feet  from  the  road  level,  and  command¬ 
ing  a  view  of  Telde  across  the  river  bed— it  was  not 
a  river,  for  there  was  no  water  in  it— about  100  yards 
wide,  and  spanned  by  a  stately  bridge,  which  started 
just  below  our  house.  The  house  had  no  windows. 
The  only  lights  were  through  the  doors,  which  thus 
were  always  open;  and  they  gave  on  to  the  greatest 
charm  of  the  house— a  covered  balcony  or  verandah, 
100  feet  long  and  at  its  narrowest  twenty  feet  wide, 
on  which  we  lived  most  of  the  time.  From  this  we 
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could  see  the  bridge  and  the  road  up  to  the  town. 
The  postal  arrangements  in  the  interior  o£  the  island 
were  very  strange;  and  accordingly  all  our  letters 
were  addressed  to  the  port,  and  thence  sent  on  by 
messenger  to  the  Maitlands.  Every  mail  day  we  used 
to  watch  for  Maitland,  who,  as  soon  as  the  letters 
came,  used  to  mount  his  bicycle  and  bring  down 
ours.  As  he  approached  the  bridge  he  sounded  his 
bell— that  bell  which  plays  a  part  in  a  grotesque 
episode  recorded  in  a  letter  published  in  Fisher’s 
book— and  shouted,  “Post!  Post!  Post!”  till  he  had 
attracted  our  attention,  much  to  the  amazement  at 
first,  and  afterwards  to  the  amusement,  of  the  local 
people  who  happened  to  be  about.  He  never  would 
let  us  come  and  fetch  them,  because,  as  he  said,  it 
was  never  certain  when  they  would  arrive,  and  he 
knew  we  should  be  glad  to  have  them  at  once. 

His  liking  for  a  long  strenuous  task  was  reflected  in 
his  work.  The  first  task  he  undertook  when  he  de¬ 
voted  himself  finally  to  research  and  teaching  was 
Bractons  Note  Book.  It  is  three  volumes  of  exact 
and  laborious  research,  and  it  was  done  in  the  in¬ 
tervals  of  other  work  in  two  years.  One  can  see  what 
an  attraction  for  him  the  work  of  editing  the  Year 
Books  would  have.  Here  was  a  task  which  could 
have  no  end  at  all,  for  no  man  could  do  it  all  in  a 
lifetime.  I  am  in  no  way  qualified  to  deal  with  Mait¬ 
land’s  work,  but  anyone  can  see  what  an  amazing 
worker  he  was.  His  whole  literary  life  was  about 
twenty  years.  Other  men,  but  not  many,  may  have 
done  as  much  in  the  time,  though  the  list  in  the 
bibliography  is  appalling;  but  I  do  not  know  where 
I  should  look  for  the  other  man  who  has  done  so 
much,  all  of  it,  in  the  judgment  of  competent  critics, 
of  the  highest  quality;  and  it  is  to  be  remembered 
that  for  much  of  this  time  he  was  in  ill-health,  bound 
to  be  away  from  his  books  for  a  great  part  of  the 
year,  and  taking  his  share,  and  more  than  his  share, 
of  the  burdensome  administrative  work  of  the  Uni¬ 
versity  when  he  was  here. 

Maitland  had  the  curious  delusion  that  he  was  noC 
good  at  languages.  The  truth  is  that  he  was  not  in- 
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terested  in  the  study  of  Greek  and  Latin  as  it  was 
taught  at  Eton,  and  in  later  years  the  small  effort 
involved  in  acquiring  modern  languages  colloquially 
was  never  worth  while.  A  working  knowledge  of  the 
classical  tongues  and  the  principal  modern  languages 
was  necessary  for  his  work,  and  this  he  had.  He  read 
Spanish  easily,  and  when  in  Canary,  unfit  for  work, 
he  spent  much  time  in  reading  Spanish  literature.  But 
he  did  not  pick  up  much  colloquial  Spanish;  it  was 
not  necessary,  since  Mrs.  Maitland  and  his  daughters 
did  it  quickly  and  saved  him  the  trouble.  But  when, 
for  the  purpose  of  editing  the  Year  Books,  it  became 
necessary  to  master  the  very  crabbed  Norman  French 
in  which  they  are  written,  he  not  only  did  it  without 
much  trouble,  but  he  went  out  of  his  way  to  put  to¬ 
gether,  for  the  benefit  of  his  successors,  a  grammar  of 
that  language.  This  grammar  published  in  his  first 
Year  Book  volume,  was  received  with  acclamation  by 
the  philologers,  and  adopted,  we  are  told,  as  a  text¬ 
book  in  France.  It  was  a  surprising  achievement  for 
a  man  who  was  ‘not  good  at  languages.”  But  that 
was  what  he  liked.  To  learn  to  talk  freely  meant 
merely  talking,  but  to  get  at  the  grammar  of  a  lan¬ 
guage,  without  help,  meant  stiff  and  continuous 
collar-work.  Much  of  this  grammar  was  prepared  in 
Canary.  In  the  course  of  the  work  it  was  necessary 
to  determine  what  sound  was  indicated  by  various 
groups  of  letters.  Some  of  them  have  survived  into 
modern  French  with  changed  spelling,  but  possibly 
with  similar  pronunciation;  and  Maitland  called  on 
me  to  pronounce,  as  well  as  I  could,  all  sorts  of 
words,  hundreds  of  them.  My  French  not  being  of  the 
finest  quality,  I  fear  the  result  may  not  have  been 
been  very  correct.  It  was  the  more  distressing  because 
there  was  a  Swiss  governess  in  the  house  whose 
native  speech  was  French.  Maitland  explained,  how¬ 
ever,  that  he  found  it  impossible  to  work  with  her, 
because  she  was  so  thickheaded  that  she  could  never 
understand  what  it  was  he  wanted  her  to  do. 

Maitland’s  helpfulness  and  generosity  to  younger 
students  is  so  well  known  as  to  call  for  no  mention. 
In  a  younger  man,  if  he  thought  that  encouragement 
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in  research  work  was  good  for  him,  he  was  very 
tolerant  of  slips,  and  even  ignorances.  I  remember 
on  one  occasion,  shortly  after  I  first  knew  him,  he 
asked  me  a  question  about  Roman  law  in  a  letter.  The 
point  seemed  fairly  simple,  and  I  sent  him  an  answer, 
for  which  he  wrote  and  thanked  me.  A  day  or  two 
later,  looking  again  at  his  letter,  I  observed  with 
shame  that  I  had  quite  missed  the  point  and  had  not 
answered  the  question  he  had  asked,  but  only  a  very 
simple  part  of  it,  on  which  he  was  in  no  need  of 
information.  I  wrote  at  once  with  humble  apology  for 
my  stupidity,  and  answering  as  best  I  could  his  real 
enquiry.  In  his  acknowledgement  he  thanked  me  for 
solving  a  puzzle  which  had  been  troubling  him  for 
a  long  time,  and  he  made  no  reference  whatever  to 
my  earlier  unhappy  effort.  I  do  not  think  there  are 
very  many  men  who  in  such  a  case  would  have  re¬ 
frained  from  making  some  allusion  to  it. 

In  the  foregoing  remarks  I  have  said  little  of 
Maitland’s  work.  I  am  not  qualified  to  criticise  it, 
and  it  seems  to  me  that  something  of  my  impressions 
of  the  man  might  be  of  more  interest.  I  should  like  to 
end  with  a  few  remarks  on  what  seemed  to  me  his 
most  striking  characteristics.  The  first  and  most 
immediately  obvious  was  personal  charm.  The  grace¬ 
ful  fragile  figure,  the  mobile  handsome  features  im¬ 
pressed  one  favourably  at  once,  but  there  was  a  great 
deal  more  to  it  than  that.  There  was  what  I  fear  must 
be  called  an  old-fashioned  courtliness  about  his 
greeting  to  strangers.  There  was  a  real  interest,  not 
a  mere  air  of  interest,  in  what  was  said  by  those  with 
whom  he  was  in  conversation,  a  desire  to  understand 
fully  the  other  man’s  point  of  view,  however,  little 
he  might  be  inclined  to  accept  it.  There  was  an  en¬ 
couraging,  one  may  almost  call  it  an  endearing, 
demeanour  in  his  intercouse  with  younger  students. 
All  these  combined  to  create  in  his  pupils  something 
for  which  affection  is  hardly  a  strong  enough  term, 
devotion  not  an  exaggerated  one.  These  character¬ 
istics  were  not  superficial:  they  were  in  fact  only  the 
outward  signs  of  very  sympathetic  disposition.  They 
were  not  put  on  and  off,  as  they  are  by  many  men: 
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no  one  was  further  from  an  oEensive  faux  bonhomie. 
It  was  well  said  by  Liebermann  that  “out  of  his  suffer¬ 
ings  he  won  a  deeper  sympathy  for  men.”  A  deeper 
sympathy,  because  a  deeper  knowledge,  but  sympathy 
was  natural  to  him.  Of  his  amazing  kindness  to  me 
when  my  health  broke  down  and  I  too  had  to  go  far 
afield,  I  cannot  trust  myself  to  speak.  In  the  way  in 
which  he  endured  his  sufferings  there  was  evidence 
enough  of  his  sympathy.  We  did  not  always  see  it  at 
the  time,  but  it  has  since  been  borne  in  on  me  that 
the  cheerfulness,  and  even  gaiety,  with  which  he 
faced  his  pains  were  not  the  outcome  merely  of  a 
sunny  disposition  but  partly  of  an  anxiety  lest  he 
should  distress  those  with  whom  he  was  speaking.  So 
we  younger  men,  while  we  reverenced  the  Professor, 
loved  the  man.  Cambridge  was  a  very  different  place 
after  Maitland  was  gone:  to  some  of  us,  I  think,  it 
seemed  for  the  time  intolerable. 

The  next  characteristic— I  am  almost  afraid  to  men¬ 
tion  it— is  Genius.  That  is  no  doubt  a  much  misused 
word.  It  is  applied,  as  I  think,  to  a  number  of  persons 
who  have  no  claim  to  it.  I  have  met  few  men  to  whom 
I  should  have  thought  it  applicable,  but  of  those 
Maitland  was  unquestionably  one.  I  do  not  know  who 
it  was  who  said  genius  was  the  capacity  for  taking 
infinite  pains:  it  is  a  false  definition,  but  even  in  that 
sense  the  claim  of  Maitland  was  clear  enough.  His 
work  was  finished  ad  unguem.  I  do  not  mean  that 
his  opinions  were  at  all  points  final;  far  from  it:  many 
sound  corrections  of  opinions  expressed  by  him  have 
already  been  made.  What  I  mean  is  that  every  writ¬ 
ing  of  his  was  made  to  express  as  clearly  and  as 
fully  as  was  possible,  after  the  most  careful  and  im¬ 
partial  research,  the  doctrines  he  set  out  to  expound. 
But  genius  is,  of  course,  a  great  deal  more  than  that. 
I  do  not  propose  to  try  to  define  it.  But  it  shone  in 
every  movement  of  his  expressive  features:  it  is  found 
on  almost  every  page  of  his  writings.  Intuition, 
imagination,  insight,  all  these  are  factors  in  it,  and 
these  Maitland  had  in  a  very  high  degree.  “Vision”  is 
another  word  for  it.  To  Maitland  medieval  law  was 
not  something  in  a  book,  but  the  life-blood  of  a  living 
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people.  That  was  the  attraction  of  the  Year  Books 
to  him.  There  and  there  only,  as  he  held,  was  the  real 
life  of  the  law  and  of  the  people  to  be  studied  at 
first  hand.  For  him  that  law  was  a  living  system,  and 
in  his  pages  he  makes  it  live  again  for  his  readers, 
in  a  way  which  few  other  scholars  have  approached. 
We  are  rather  apt  to  speak  of  imagination  as  a  char¬ 
acteristic  only  of  work  in  what  are  called  the  fine 
arts,  but  that  is  much  too  narrow.  Every  historical 
student  needs  imagination  if  he  is  to  do  more  than 
provide  bricks  for  better  men’s  constructions.  There 
is  an  honourable  sense  in  which  Mommsen’s  Staats- 
recht  may  be  called  a  wonderful  work  of  imagination: 
it  was  no  less  than  the  recreation  out  of  poor  and 
scattered  materials  of  a  vanished  civilisation.  It  was 
the  same  thing  that  Maitland  did  for  the  Middle  Ages 
in  this  country.  His  imagination  was  always  at  work. 
But  the  difficulty  about  genius  is  that  if  it  is  indefi¬ 
nable  it  is  also  incommunicable.  The  only  source  from 
which  those  who  never  met  the  man  himself  can  gain 
an  idea  of  it  is  his  writings. 

The  last  characteristic  to  mention  is  the  most  im¬ 
portant.  It  is  his  honesty  of  purpose,  his  single- 
mindedness,  his  lofty  outlook.  I  put  it  last  because  the 
other  characteristics  were  to  be  seen  on  a  first  ac¬ 
quaintance  with  the  man  and  his  work,  but  this  lofti¬ 
ness  of  character  is  a  thing  which  can  be  clearly 
known  only  after  a  considerable  acquaintance  with 
a  man.  Anyone  may  on  occasion  do  a  worthy  act: 
it  does  not  follow  that,  like  Maitland,  he  could  not 
possibly  do  anything  else.  He  was,  as  he  said  in  the 
preface  to  his  Canon  Law  in  the  Church  of  England, 
a  dissenter  from  the  Churches.  But  he  was  no  dis¬ 
senter  from  the  lofty  morality  which  it  is  one  business 
of  the  Churches  to  teach.  There  was  no  room  in  his 
mind  for  unworthy  thoughts.  He  was  intolerant  of 
chicanery  and  pretence,  but  he  was  always  ready  to 
cover  a  multitude  of  sins.  Someone  has  said  that  it 
is  much  to  be  regretted  that  fine  high-minded  boys 
grow  up  into  such  things  as  men.  In  this,  as  in  some 
other  ways  Maitland  was  a  boy  to  the  last— Whom  the 
Gods  love  die  young. 
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ON  F.  W.  MAITLAND’S  DEATH 

by 

Mr.  Justice  Holmes 

Reprinted  from  Collected  Legal  Papers  ( 1920), 
p.  283.  This  appreciation  from  the  pen  of  Justice 
Holmes  first  appeared  in  the  Law  Quarterly  Review 
( 1907)  vol.  23,  p.  137.  The  life,  writings,  speeches, 
constitutional  decisions  and  thought  of  Oliver 
Wendell  Holmes  have  been  fully  evaluated  in  The 
Holmes  Reader  ( 1955) 

One  is  almost  ashamed  to  praise  a  dead  master  for 
what  he  did  in  a  field  where  he  acknowledged  to  be 
supreme.  When  his  work  is  finished  it  is  too  late  for 
praise  to  give  the  encouragement  which  all  need, 
and  of  which  the  successful  get  too  little.  Still,  there 
is  a  pleasure  in  bearing  one’s  testimony  even  at  that 
late  time,  and  thus  in  justifying  the  imagination  of 
posthumous  power  on  which  all  idealists  and  men 
not  seeking  the  immediate  rewards  of  success  must 
live.  That  imagination,  if  Mr.  Maitland  was  not,  as 
I  fear,  too  modest  to  get  much  joy  from  it,  will  be 
realised,  I  am  sure.  His  profound  knowledge  of  the 
sources  of  English  law  equipped  him,  as  perhaps 
no  other  was  equipped,  to  illustrate  and  explain  the 
present.  His  knowledge  was  only  a  tool  to  his  good 
sense.  His  good  sense  and  insight  were  illuminated 
and  made  vivid  by  his  power  of  statement  and  gift 
of  narrative,  so  that  any  reasonably  prepared  reader 
of  his  writings,  even  those  dealing  with  what  one 
would  have  excepted  to  be  dry  details,  is  sure  to 
become  interested,  absorbed,  and  charmed.  His  last 
work,  the  Life  of  Sir  Leslie  Stephen,  was  a  no  less 
successful  excursion  into  new  fields,  and  showed  the 
same  gifts,  coupled  with  an  unconscious  spirituality, 
which  did  not  surprise,  but  which  found  freer  scope 
for  expression  there.  To  elaborate  an  estimate  of 
Mr.  Maitland’s  achievements  would  require  time 
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which  my  occupations  do  not  permit  me  to  give.  But 
I  would  not  willingly  miss  the  chance  to  say  what  I 
believe  about  him,  and  to  lay  a  wreath,  if  only  of 
dry  leaves,  upon  his  grave. 

From  The  Pollock— Hoknes  Letters  (1942:  ed.  DeWolfe 
Howe),  I,  36,  dated  March  4,  1888: 

“I  should  write  to  Maitland  if  knew  him.  I  wish 
you  would  express  to  him  my  opinion  that  his  work 
on  legal  history  is  of  the  truly  scientific  kind  —  ac¬ 
curate  investigation  of  details  in  the  interest  of 
questions  of  philosophical  importance.’* 
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THE  LAW  OF  REAL  PROPERTY 

Reprinted  from  the  Westminster  Review,  1879. 

This  paper  was  also  published  in  the  Collected 
Papers,  vol.  I,  p.  162.  It  was  Maitland’s  first  contribu¬ 
tion  to  legal  literature  and  was  published  anony¬ 
mously.  In  it,  the  author  made  an  incisive  and  eloquent 
plea  for  a  number  of  reforms  in  English  property  law, 
notably  the  abolition  of  primogeniture  and  the  “heir 
at  law,”  and  the  assimilation  of  realty  and  personalty 
for  the  purposes  of  descent  on  intestacy.  These 
changes  were  not  effected  in  England  until  1926.  The 
essay  is  notable  for  its  combination  of  a  fluent 
and  humorous  style  with  a  remarkable  profundity 
of  scholarship.  The  following  extracts  demonstrate 
the  way  in  which  the  author  developed  his  theme. 

It  is  really  high  time  that  the  question  should  be 
asked,  whether  we  gain  anything  whatever  by  keep¬ 
ing  two  systems  of  property  law.  Two  systems  we 
have,  as  many  know  to  their  cost,  each  with  its  own 
peculiar  history,  each  with  its  own  peculiar  doctrines. 
Of  course,  it  is  plain  enough  that  for  certain  pur¬ 
poses  law  must  distinguish  between  the  various  sub¬ 
ject  matters  of  proprietary  rights,  and  must  place 
land  in  one  class,  moveable  goods  in  another.  It  is 
chiefly  with  regard  to  the  remedies  for  wrongs, 
breaches  of  contract,  trepasses,  and  the  like,  that  the 
distinction  is  important,  and  the  distinction  is  well 
marked  in  English  law,  but  marked,  it  should  be 
noticed,  by  a  line  which  does  not  coincide  with  that 
which  divides  real  from  personal  property.  And  yet 
it  is  to  this  distinction  that  the  words  real  and  per¬ 
sonal  apparently  point;  for  real  property,  so  the 
phrase  would  lead  us  to  think,  there  are  real  reme¬ 
dies,  for  personal  property  none  but  personal 
remedies.  But  these  words  are  of  late  introduction, 
and  were  always  inapt.  The  old  word  hereditaments, 
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things  descending  to  the  heir,  is  the  real  key  to  the 
situation.  Our  distinction  between  the  two  kinds  of 
property  is  not  to  be  explained  by  any  jural  neces¬ 
sity,  it  is  the  outcome  of  a  long  chapter  of  accidents. 
What  is  really  at  the  bottom  of  the  distinction  is  the 
fact  that  we  have  two  systems  of  inheritance,  or,  if 
that  phrase  be  incorrect,  one  law  of  descent  and 
another  law  for  the  distribution  of  an  intestate’s  goods 
and  chattels.  This  is  the  one  central,  all-important  fact 
from  which  the  two  systems  diverge  .  .  . 

Englishmen,  no  doubt,  are  proud  of  this  priceless 
curiosity,  but  apparently  their  pride  is  somewhat  un¬ 
critical;  they  are  hardly  aware  of  the  facts  whence  it 
derives  its  vast  value  in  the  eyes  of  connoisseurs. 
Such,  at  least  is  the  conclusion  to  which  we  are 
brought  by  a  perusal  of  “Hansard.”  It  seems  to  be 
thought  that  a  vague  reference  to  “feudalism”  is  a 
sufficient  account  of  the  origin  of  primogeniture.  We 
are  so  accustomed  to  see  all  ages  jumbled  together 
in  our  nineteenth  century  law  that  nothing  surprises 
us,  and  any  semblance  of  explanation  which  may  be 
offered  for  existing  institutions  is  accepted  as  satis¬ 
factory.  “Feudalism”  is  a  good  word,  and  will  cover 
a  multitude  of  ignorances.  To  ask  what  was  the  real 
connection  between  feudalism  and  primogeniture 
would  argue  a  reprehensible  discontent  with  beliefs 
sanctioned  by  Blackstone  and  orthodoxy.  Thus  we 
miss  the  really  noticeable  points  in  the  history  of  our 
law,  and  our  attention  must  be  drawn  to  them  by 
learned  foreigners,  by  whom  they  can  be  contem¬ 
plated  with  the  single  eye  of  scientific  interest.  We 
are  used  to  an  unreasonable  law  of  real  property, 
and  we  find  no  difficulty  in  believing  that  what  is  un¬ 
reasonable  now  was  unreasonable  always,  “feudalism” 
of  course,  being  a  particular  form  of  unreasonableness 
not  to  be  rashly  defined  .  .  . 

Then  there  is  that  marvellous  monument  of  legis- 
ative  futility,  the  Statute  of  Uses,  the  statute  through 
which  not  mere  coaches  and  four,  but  whole  judicial 
processions  with  javelin-men  and  trumpeters  have 
passed  and  re-passed  in  triumph.  It  has  been  said  of 
this  ambitious  statute  that  its  sole  effect  has  been 
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to  “add  three  words  to  a  conveyance.”  This  may  pass 
as  a  contemptuous  epigram,  but  it  is  far  from  the 
whole  truth.  It  has  caused  innumerable  unnecessary 
law-suits.  This  is  not  an  epigram  but  a  fact.  It  is  not 
a  mere  Statute  of  Uselessness  but  a  Statute  of  Abuses. 
And  it  will  be  readily  understood  that  if  there  is  a 
flaw  or  a  stupidity  in  our  property  law,  the  whole 
body  of  the  civil  law  is  the  worse  for  it,  for  property 
law  must  be  the  very  core  of  the  Corpus  Juris.  Thus 
it  is  not  only  those  who  make  and  profit  by  elaborate 
settlements  of  land  who  suffer  by  our  misplaced  anti- 
quarianism.  Whenever  title  to  freeholds  comes  in 
question,  directly  or  indirectly,  the  power  of  this 
statute  is  felt,  and  the  real  merits  of  the  case  but  too 
often  disappear  beneath  the  accumulated  rubbish  of 
ages.  .  .  . 

There  was  a  time,  some  fifty  years  ago,  when  it 
might  have  been  plausibly  said  that  to  meddle  with 
so  old  a  structure  as  our  land  laws  was  dangerous. 
For  centuries  they  had  been  almost  untouched  by 
statute,  and  there  was  some  reason  for  thinking  that 
to  improve  them  was  beyond  the  power  of  mortal 
man.  But  there  were  reformers  in  those  days.  The 
work  that  they  did  was  done  skilfully  and  well;  and 
yet  it  was  daring  work.  Old  abuses  fell  like  leaves 
in  autumn.  Fines  were  not  saved  by  their  antiquity, 
nor  recoveries  by  their  absurdity,  nor  real  actions  by 
their  costliness.  The  writ  of  entry  sur  disseisin  in  the 
quibus  perished  along  with  writs  of  aiel,  besaiel, 
tresaiel,  and  cosinage.  Our  sense  of  historical  con¬ 
tinuity  was  not  keen  enough  to  save  “the  casual 
ejector,”  or  the  “the  common  vouchee.”  A  decent 
oblivion  was  provided  for  John  Doe  and  Richard  Roe. 
The  law  of  inheritance  itself  did  not  altogether 
escape  the  touch  of  the  innovator.  The  deluge  did 
not  follow.  The  House  of  Lords  exists.  The  Church 
flourishes.  .  .  . 

This  heir-at-law  must  know  that  the  time  of  his 
departure  is  at  hand.  His  doom  was  long  ago  pro¬ 
nounced.  It  was  foreseen  by  the  dramatist  who  deter¬ 
mined  that  the  epilogue  to  The  Heir-at-Law  should 
be  spoken  by  Dr.  Pangloss,  LL.D.  and  A.S.S.  It  was 
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forseen  even  more  clearly  by  Bentham,  when  he  said 
in  the  pages  of  this  Review  that  the  heir-at-law  must 
be  "abandoned  to  the  Society  of  Antiquaries.”  This 
is  his  doom,  "abandoned  to  the  Society  of  Anti¬ 
quaries”;  yes,  with  all  his  rights,  privileges,  and  ap¬ 
purtenances.  Or  if  our  antiquaries  will  not  have  him 
as  a  gift,  if  there  is  in  England  no  Pangloss  who  will 
receive  him  with  an  apt  quotation,  we  will  hand  him 
over  to  the  tender  mercies  of  Gradualisten  and  Par- 
entelisten,  who  shall  write  monographs  upon  him 
until  the  end  of  time. 


WHY  THE  HISTORY  OF  ENGLISH 
IS  NOT  WRITTEN. 

Reprinted  from  the  Collected  Tapers^  I.  480  (ed. 
H.A.L.  Fisher,  1911,  3  vols.) 


Maitland  was  elected  Downing  Professor  of  the 
Laws  of  England  in  the  University  of  Cambridge 
in  1888.  This  was  his  Inaugural  Lecture  delivered  in 
the  Arts  School  at  Cambridge  on  October  13,  1888. 

Though  I  am  speaking  for  the  first  time  in  a  new 
character,  though  I  have  before  me  the  difficult  task 
of  trying  to  fill  the  place  of  one  who  was  honoured  by 
all  who  know  him  and  loved  by  all  who  knew  him 
well,  I  yet  have  not  the  disadvantage  —  or  should  I 
say  advantage?  —  of  coming  as  a  stranger  to  the 
Cambridge  Law  School.  At  any  rate  I  mean  to 
excuse  myself  on  this  occasion  from  any  survey  of 
the  whole  of  the  vast  subject  that  has  been  committed 
to  my  care;  rather  I  will  make  a  few  remarks  about 
one  particular  branch  of  study,  a  branch  that  is  very 
interesting  to  me,  though  I  hope  that  I  shall  never 
overrate  its  importance.  And  if  I  have  to  say  it  is  not 
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flourishing  quite  as  it  ought  to  flourish,  believe  me 
that  this  is  said  very  modestly. 

Our  patience  of  centennial  celebrations  has  been 
somewhat  severely  tasked  this  year,  nevertheless  it 
may  be  allowed  me  to  remind  you  that  next  year 
will  see  the  seven-hundredth  birthday  of  English 
legal  memory.  The  doctrine  that  our  memory  goes 
back  to  the  coronation  of  Richard  I  and  no  further  is 
of  course  a  highly  technical  doctrine,  the  outcome  of 
a  statute  of  limitation,  capricious  as  all  such  statutes 
must  be;  still  in  a  certain  sense  it  is  curiously  true. 
If  we  must  fix  a  date  at  which  English  law  becomes 
articulate,  begins  to  speak  to  us  clearly  and  con¬ 
tinuously,  the  3rd  of  September  1189  is  perhaps  the 
best  date  that  we  can  choose.  The  writer  whom  we 
call  Glanvill  had  just  finished  the  first  text-book  that 
would  become  a  permanent  classic  for  English  law¬ 
yers;  some  clerk  was  just  going  to  write  the  earliest 
plea-roll  that  would  come  to  our  hands;  in  a  superb 
series  of  such  rolls  law  was  beginning  to  have  a  con¬ 
tinuous  written  memory,  a  memory  that  we  can  still 
take  in  our  hands  and  handle.  I  would  not  for  one 
moment  speak  slightingly  of  the  memorials  of  an 
earlier  time,  only  I  would  lay  stress  on  the  fact  that 
before  the  end  of  the  twelfth  century  our  law  is 
becoming  very  clear  and  well  attested.  When  another 
century  has  gone  by  and  we  are  in  Edward  Ts  reign, 
the  materials  for  legal  history,  materials  of  the  most 
authoritative  and  authentic  kind,  are  already  an  over¬ 
whelming  mass;  perhaps  no  man  will  ever  read  them 
all.  We  might  know  the  law  of  Edward's  time  in  very 
minute  detail;  the  more  we  know  the  less  ready  shall 
we  be  to  say  that  there  is  anything  unknowable.  The 
practical  limit  set  to  our  knowledge  is  not  set  by  any 
lack  of  evidence,  it  is  the  limit  of  our  leisure,  our 
strength,  our  studiousness,  our  curiosity.  Seven  hun¬ 
dred  years  of  law  reports;  think  how  long  a  time  seven 
centuries  would  be  in  the  history  of  Roman  Law. 

Our  neighbours  on  the  continent  are  not  so  fortu¬ 
nate  as  we  are.  True  that  for  some  very  early  ages 
they  have  fuller  memorials  than  we  can  show;  but 
already  in  the  eleventh  century  Domesday  Book 
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stands  out  in  its  unique  grandeur,  and  when  our  rolls 
of  the  King’s  Court  begin  in  Richard’s  day,  when 
our  manorial  rolls  begin  in  Henry  Ill’s  or  John’s, 
and  our  Year  Books  in  Edward  I’s,  then  we  become 
the  nation  whose  law  may  be  intimately  known. 
Owing  to  the  very  early  centralization  of  justice  in 
this  conquered  country  we  acquired,  owing  to  our 
subsequent  good  fortune  we  have  preserved,  a  series 
of  records  which  for  continuity,  catholicity,  minute 
detail  and  authoritative  value  has  —  I  believe  that  we 
may  safely  say  it  —  no  equal,  no  rival,  in  the  world. 
And  let  those  who  think  the  twelfth  century  too  late 
an  age  to  be  interesting,  who  wish  for  the  law  of  more 
primitive  times,  consider  how  sound  a  base  for  their 
studies  these  records  are.  If  once  we  were  certain 
of  our  twelfth  century  we  might  understand  Domes¬ 
day,  if  once  we  understood  the  state  of  England  on 
the  day  when  the  Confessor  was  alive  and  dead, 
then  we  might  turn  with  new  hopes  of  success  to  the 
Anglo-Saxon  dooms  and  land-books. 

I  have  said  that  our  neighbours  are  less  fortunate 
than  we  are;  but  perhaps  that  is  not  so,  for  hoarded 
wealth  yields  no  interest.  Of  what  has  been  done 
for  the  history  of  Roman  law  it  is  needless  to  speak; 
every  shred  of  evidence  seems  to  have  been  crushed 
and  thrashed  and  forced  to  give  up  its  meaning  and 
perhaps  somewhat  more  than  its  meaning.  But  look 
at  the  history  of  French  law  or  of  German  law;  it 
has  been  written  many  times  on  many  different 
scales  from  that  of  the  popular  handbook  to  that  of 
the  erudite  treatise,  while  the  modern  literature  of 
monographs  on  themes  of  legal  history  is  enormous, 
a  literature  the  like  of  which  is  almost  unknown  in 
England.  For  our  backwardness  it  is  some  excuse, 
though  hardly  a  sufficient  excuse,  that  we  are  over¬ 
burdened  by  our  materials,  are  becoming  always 
better  aware  at  once  of  their  great  value  and  of 
their  unmanageable  bulk.  A  Romanist  may  be  able 
to  say  about  some  historical  problem  —  I  know  all 
the  first-hand  evidence  that  there  is,  nay,  I  know  it 
by  heart;  the  truthful  English  historian  will  have  to 
confess  that  he  has  but  flitted  over  the  surface.  On 
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the  other  hand,  if  we  compare  the  task  of  writing 
English  legal  history  with  that  which  French  and 
German  historians  have  before  them,  there  is  a  fact 
which  goes  far  to  outbalance  any  disadvantage 
occasioned  by  the  heavy  weight  of  our  materials.  The 
early  centralization  of  justice  gives  to  our  history, 
a  wonderful  unity;  we  have  not  to  compare  the  cus¬ 
toms  of  divers  provinces,  or  the  jurisprudences  of 
rival  schools;  our  system  is  a  single  system  and 
revolves  round  Westminster  Hall. 

Well,  I  am  afraid  that  it  must  be  allowed  that 
Englishmen  have  not  done  all  that  might  have  been 
expected  of  them  by  those  who  do  not  know  them 
well.  I  believe  that  no  attempt  has  ever  been  made 
to  write  the  history  of  English  law  as  a  whole.  The 
praiseworthy  work  of  Reeves  on  the  law  of  the  later 
middle  ages  was  done  at  a  dark  time  and  is  long 
out  of  date.  In  some  particular  departments  very 
excellent  work  has  been  done;  the  constitutional  law 
of  the  middle  ages  has  been  fully  explored;  the  same 
may  be  said  of  the  constitutional  law  of  later  days 
if  we  give  to  “constitutional”  a  narrow  meaning,  and 
much  has  been  done  for  criminal  law  and  real  prop¬ 
erty  law.  But  there  are  vast  provinces  which  lie  un¬ 
reclaimed,  not  outlying  provinces  but  the  very  heart 
of  the  country.  For  instance,  take  the  forms  of  action, 
the  core  of  English  law;  a  history  of  them  ought  to 
be  a  most  interesting  book,  dealing  as  it  would  have 
to  deal  with  the  evolution  of  the  great  elementary 
conceptions,  ownership,  possession,  contract,  tort  and 
the  like.  Perhaps  there  are  countries  in  which  the 
writing  of  historical  monographs  has  become  a  nui¬ 
sance;  but  surely  it  is  better  to  have  too  many  than 
none  at  all.  And  then  again,  look  at  the  state  of  the 
raw  material,  look  at  the  hopeless  mass  of  corruption 
that  passes  as  a  text  of  the  Year  Books,  then  look  at 
Mr.  Pike's  volumes  and  see  what  might  be  done. 
Then  think  of  the  tons  of  unprinted  plea  rolls.  It  is 
impossible  to  print  them  all;  but  think  what  ten  men 
might  do  in  ten  years  by  selecting,  copying,  indexing, 
digesting;  the  gain  would  be  enormous,  not  merely  for 
the  history  of  English  law,  but  for  the  history  of  law 
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in  general.  There  is  so  much  to  be  done  that  one 
hardly  knows  where  to  begin.  He  who  would  write  a 
general  history  thinks  perhaps  that  his  path  should 
be  smoothed  by  monographs;  he  who  would  write  a 
monograph  has  not  the  leisure  to  win  his  raw  material 
from  manuscripts;  but  then  only  by  efforts  at  writing 
a  general  history  will  men  be  persuaded  that  mono¬ 
graphs  are  wanted,  or  be  brought  to  spend  their  time 
in  working  at  the  rolls.  And  so  we  go  round  in  a 
vicious  circle. 

There  is  I  think  some  danger  lest  the  history  of 
English  law  should  be  better  known  and  better 
taught  in  other  countries  than  in  England.  As  re¬ 
gards  the  very  oldest  periods,  “the  time  beyond 
memory”,  this  is  no  longer  a  danger  but  an  accom¬ 
plished  fact.  It  gives  us  no  surprise  when  we  hear 
that  a  new  edition  of  our  oldest  laws  will  be  pub¬ 
lished  by  the  Bavarian  Academy;  who  else  would 
publish  the  stupid  things?  And  the  process  of  an¬ 
nexation  is  being  pushed  further  and  further.  For¬ 
eigners  know  that  the  history  of  our  law  has  a 
peculiar  interest.  I  am  not  speaking  merely  of 
political  matters,  but  of  our  private  law,  law  of  pro¬ 
cedure,  criminal  law;  a  great  part  of  the  best  work 
that  has  been  done  has  not  been  done  by  English¬ 
men.  Of  what  has  been  done  in  America  we  will  say 
nothing,  for  in  this  context  we  cannot  treat  the  Amer¬ 
icans  as  foreigners;  our  law  is  their  law;  at  times  we 
can  even  be  cosmopolitan  enough  to  regret  an  ar¬ 
rangement  of  the  universe  which  has  placed  our 
records  in  one  hemisphere  and  those  who  would  make 
the  best  use  of  them  in  another.  And  all  foreigners 
are  welcome,  Frenchmen  and  Germans  and  Russians; 
there  is  room  enough  and  to  spare;  still  we  are  the 
children  of  the  kingdom  and  I  do  not  see  why  we 
should  cast  ourselves  out.  But  we  are  such  a  humble 
nation,  we  are.  It  is  easy  to  persuade  us  that  the  early 
history  of  Roman  law  is  interesting.  To  know  all  about 
the  Roman  formulary  system,  that  is  juristic  science; 
to  know  anything  about  our  own  formulary  system 
which  we  only  abolished  the  other  day,  that  would 
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be  barbarian  pedantry.  But  foreigners  do  not  take 
this  view. 

A  good  deal,  as  it  seems  to  me,  depends  upon  our 
asserting  our  right,  though  it  be  no  exclusive  right. 
Think  for  a  mouient  what  lies  concealed  within  the 
hard  rind  of  legal  history.  Legal  documents,  docu¬ 
ments  of  the  most  technical  kind,  are  the  best,  often 
the  only  evidence  that  we  have  for  social  and  eco¬ 
nomic  history,  for  the  history  of  morality,  for  the  his¬ 
tory  of  practical  religion.  Take  a  broad  subject  —  the 
condition  of  the  great  mass  of  Englishmen  in  the 
later  middle  ages,  the  condition  of  the  villagers. 
That  might  be  pictured  for  us  in  all  truthful  detail; 
its  political,  social,  economic,  moral  aspects  might 
all  be  brought  out;  every  tendency  of  progress  or 
degradation  might  be  traced;  our  supply  of  evidence 
is  inexhaustible:  but  no  one  will  extract  its  meaning 
who  has  not  the  patience  to  master  an  extremely 
formal  system  of  pleading  and  procedure,  who  is  not 
familiar  with  a  whole  scheme  of  actions  with  re¬ 
pulsive  names.  There  are  large  and  fertile  tracts  of 
history  which  the  historian  as  a  rule  has  to  avoid 
because  they  are  too  legal. 

It  need  hardly  be  added  that  the  science  of  com¬ 
parative  jurisprudence  “if  it  ever  exists”  will  involve 
the  most  elaborate  study  of  particular  systems  of  law, 
and  among  others  assuredly  of  that  system  which 
has  the  most  unbroken  record.  “If  it  ever  exists”:  —  I 
have  used  the  cautious  phrase  used  thirteen  years 
ago  by  our  Rede  Lecturer,  Sir  Henry  Maine.  Of  the 
great  man  who  when  that  science  exists  will  be 
honoured  as  its  prophet,  and  its  herald,  of  the  great 
man  whom  we  have  lost,  may  I  say  this?  —  His  won¬ 
derful  modesty,  his  dislike  of  all  that  looked  like 
parade  or  pedantry,  the  fascination  of  his  beautiful 
style  are  apt  to  conceal  the  width  and  depth  of  his 
reading.  He  was  much  more  than  learned,  but  then 
he  was  learned,  very  learned  in  law  of  all  sorts  and 
kinds.  It  is  only  through  learning  wide  and  deep, 
tough  and  technical,  that  we  can  safely  approach 
those  world^^wide  questions  that  he  raised  or  criticize 
the  answers  that  he  found  for  them.  What  is  got  more 
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cheaply  will  be  guess-work  or  a  merely  curious  col¬ 
lection  of  odds  and  ends,  of  precarious  odds  and 
questionable  ends. 

And  now  why  is  our  history  unwritten?  In  the 
first  place,  I  think  we  may  say,  because  of  the  tradi¬ 
tional  isolation  of  the  study  of  English  law  from  every 
other  study,  an  isolation  which  is  illustrated  by  the 
fact  that  it  is  only  of  late  years,  late  years  to  us  who 
have  been  dealing  in  centuries,  that  English  law  has 
had  a  home  in  the  Universities.  In  1850  when  my 
predecessor  Professor  Amos  came  to  the  chair,  the 
class  of  English  law  in  this  University  consisted  of 
one  M.A.,  one  B.A.  and  two  undergraduates.  At 
another  time  it  may  be  interesting  to  account  for 
this,  to  observe  the  formation  of  law  schools  in 
London  while  the  Universities  are  teaching  to  ever 
fewer  students  a  kind  of  law,  Roman  and  Canon 
Law,  which  is  not  the  law  of  the  King’s  Courts,  and 
becomes  of  ever  less  and  less  importance  to  the  bulk 
of  Englishmen.  This  process  had  momentous  results 
and,  all  things  considered,  we  cannot  regret  them. 
If  the  Universities  had  taught  English  law,  the  Eng¬ 
lish  law  would  sooner  or  later  have  ceased  to  be 
English.  But  as  it  was,  the  education  of  the  English 
lawyer  —  I  speak  of  the  later  middle  ages  and  of  the 
Tudor  time  —  was  not  academic;  it  was  scholastic. 
It  would  be  a  great  mistake  to  suppose  that  lawyers 
of  that  age  got  their  law  in  the  haphazard  hand-to- 
mouth  fashion  that  is  familiar  to  us  under  the  name 
of  “reading  in  chambers.”  They  went  through  an 
elaborate  scholastic  course  which  if  not  severe  was  at 
least  prolonged  —  ten  or  twelve  years  of  “readings,” 
“mootings,”  and  “boltings,”  of  hearing  and  giving 
lectures,  and  the  path  of  scholastic  success  was  the 
path  to  profit  and  to  place.  The  law  which  this  school 
evolved  stood  us  in  good  stead:  it  was  the  bridge 
which  carried  us  safely  from  medieval  to  modern 
times  and  we  will  speak  well  of  it.  But  one  thing  it 
could  not  do,  it  could  not  possibly  produce  its  own 
historian.  History  involves  comparison  and  the  Eng¬ 
lish  lawyers  who  knew  nothing  and  cared  nothing 
for  any  system  but  his  own  hardly  came  in  sight  of 
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the  idea  of  legal  history.  And  when  the  old  scholastic 
plan  of  education  broke  down  no  other  plan  took  its 
place.  It  is  hardly  too  much  to  say  that  nobody  taught 
law  or  attempted  to  teach  it,  and  that  no  one  studied 
law  save  with  the  most  purely  practical  intentions. 
Whatever  may  be  the  advantages  of  such  a  mode  of 
study  it  will  never  issue  in  a  written  history  of  Eng¬ 
lish  law. 

The  one  great  law  book  of  the  last  century  may 
serve  to  illustrate  two  points,  though  I  have  some 
hesitation  about  mentioning  the  first  of  them.  Black- 
stone's  work  was  the  first  fruits  of  a  professorship  of 
law;  in  the  presence  of  that  book  every  professor  of 
law  will  always  feel  very  small,  but  there  it  stands 
the  imperishable  monument  of  what  may  be  done  by 
obliging  a  lawyer  to  teach  law.  But  in  the  second 
place  let  us  take  one  of  Blacks  tone's  greatest  exploits, 
his  statement  of  our  land-law  and  of  its  history.  Every 
one  now-a-days  can  pick  holes  in  “the  feudal  system” 
and  some  great  writers  can  hardly  mention  it  without 
loss  of  temper.  But  the  theory  of  a  feudal  system  it 
was  that  enabled  Blackstone  to  paint  his  great  pic¬ 
ture,  a  picture  incomplete  and  with  many  faults  in 
it,  but  the  first  picture  ever  painted.  Whence  did  he 
get  the  theory  which  made  this  possible?  From  Coke? 
Coke  had  no  such  theory  and  because  he  had  none 
was  utterly  unable  to  give  any  connected  account  of 
the  law  that  he  knew  so  well.  No,  the  feudal  system 
was  a  very  early  essay  in  comparative  jurisprudence, 
and  the  man  who  had  the  chief  part  in  introducing 
the  feudal  system  into  England  was  Henry  Spelman. 
It  was  the  idea  of  a  law  common  to  aU  the  countries 
of  Western  Europe  that  enabled  Blackstone  to  achieve 
the  task  of  stating  English  law  in  a  rational  fashion. 
And  so  it  will  be  found  during  the  length  of  our  na¬ 
tional  life;  an  isolated  system  cannot  explain  itself, 
still  less  explain  its  history.  When  great  work  has 
been  done  some  fertilizing  germ  has  been  wafted 
from  abroad;  now  it  may  be  the  influence  of  Azo  and 
now  of  the  Lombard  feudists,  now  of  Savigny  and 
now  of  Brunner.  Let  me  not  be  misunderstood:  — 
there  is  not  much  “comparative  jurisprudence”  for 
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those  who  do  not  know  thoroughly  well  the  things 
to  be  compared,  not  much  “comparative  jurisprud¬ 
ence”  for  Englishmen  who  will  not  slave  at  their  law 
reports;  but  still  there  is  nothing  that  sets  a  man 
thinking  and  writing  to  such  good  effect  about  a 
system  of  law  and  its  history  as  an  acquaintance  how¬ 
ever  slight  with  other  systems  and  their  history.  One 
of  the  causes  why  so  little  has  been  done  for  our 
medieval  law  is  I  feel  sure  our  very  complete  and 
traditionally  consecrated  ignorance  of  French  and 
German  law.  English  lawyers  have  for  the  last  six 
centuries  exaggerated  the  uniqueness  of  our  legal 
history  by  overrating  and  antedating  the  triumphs  of 
Roman  law  upon  the  continent.  I  know  just  enough 
to  say  this  with  confidence,  that  there  are  great  masses 
of  medieval  law  very  comparable  with  our  own;  a 
httle  knowledge  of  them  would  send  us  to  our  Year 
Books  with  new  vigour  and  new  intelligence. 

In  the  second  place  it  may  seem  a  paradox,  but  I 
think  it  true,  that  the  earlier  ages  of  English  law 
are  so  little  studied  because  all  English  lawyers  are 
expected  to  know  something  about  them.  In  his  first 
textbook  the  student  is  solemnly  warned  that  he 
must  know  the  law  as  it  stood  in  Edward  Fs  day,  and 
unfortunately  it  is  quite  impossible  to  write  the 
simplest  book  about  our  land-law  without  speaking 
of  the  De  Donis  and  the  Quia  Emptores.  Well,  a 
stranger  might  exclaim,  what  a  race  of  medievalists 
you  English  lawyers  ought  to  bel  But  on  enquiry  we 
shall  find  that  the  practical  necessity  for  a  httle  knowl¬ 
edge  is  a  positive  obstacle  to  the  attainment  of  more 
knowledge  and  also  that  what  is  really  required  of 
the  practising  lawyer  is  not,  save  in  the  rarest  cases, 
a  knowledge  of  medieval  law  as  it  was  in  the  middle 
ages,  but  rather  a  knowledge  of  medieval  law  as  in¬ 
terpreted  by  modern  courts  to  suit  modem  facts.  A 
lawyer  finds  on  his  table  a  case  about  rights  of  com¬ 
mon  which  sends  him  to  the  Statute  of  Merton.  But  is 
it  really  the  law  of  1236  that  he  wants  to  know?  No, 
it  is  the  ultimate  result  of  the  interpretations  set  on 
the  statute  by  the  judges  of  twenty  generations.  The 
more  modem  the  decision  the  more  valuable  for  his 
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purpose.  That  process  by  which  old  principles  and 
old  phrases  are  charged  with  a  new  content,  is  from 
the  lawyer's  point  of  view  an  evolution  of  the  true 
intent  and  meaning  of  the  old  law;  from  the  histor¬ 
ian's  point  of  view  it  is  almost  of  necessity  a  process 
of  perversion  and  misunderstanding.  Thus  we  are 
tempted  to  mix  up  two  different  logics,  the  logic  of 
authority  and  the  logic  of  evidence.  What  the  lawyer 
wants  is  authority  and  the  newer  the  better;  what 
the  historian  wants  is  evidence  and  the  older  the 
better.  This  when  stated  is  obvious;  but  often  we  con¬ 
ceal  it  from  ourselves  under  some  phrase  about  ‘‘the 
common  law."  It  is  impossible  to  find  in  modern 
books  comparison  between  what  Bracton  says  and 
what  Coke  says  about  the  law  as  it  stood  before  the 
statutes  of  Edward  I,  and  the  writer  of  course  tells 
us  that  Coke's  is  “the  better  opinion.”  Now  if  we 
want  to  know  the  common  law  of  our  own  day  Coke's 
authority  is  higher  than  Bracton's  and  Coke's  own 
doctrines  yield  easily  to  modern  decisions.  But  if  we 
are  really  looking  for  the  law  of  Henry  Ill's  reign, 
Bracton's  lightest  word  is  infinitely  more  valuable 
than  all  the  tomes  of  Coke.  A  mixture  of  legal  dogma 
and  legal  history  is  in  general  an  unsatisfactory  com¬ 
pound.  I  do  not  say  that  there  are  not  judgments  and 
text-books  which  have  achieved  the  difficult  task  of 
combining  the  results  of  deep  historical  research  with 
luminous  and  accurate  exposition  of  existing  law  — 
neither  confounding  the  dogma  nor  perverting  the 
history;  but  the  task  is  difficult.  The  lawyer  must  be 
orthodox  otherwise  he  is  no  lawyer;  an  orthodox  his¬ 
tory  seems  to  be  contradiction  in  terms.  If  this  truth 
is  hidden  from  us  by  current  phrases  about  “his¬ 
torical  methods  of  legal  study,”  that  is  another  reason 
why  the  history  of  our  law  is  unwritten.  If  we  try  to 
make  history  the  handmaid  of  dogma  she  will  soon 
cease  to  be  history. 

Macaulay  in  an  amusing  passage,  amusing  because 
it  comes  from  him,  has  told  us  how  “the  historical 
literature  of  England  has  suffered  grievously  from  a 
circumstance  which  has  not  a  little  contributed  to 
her  prosperity  ...  A  Frenchman,”  he  says,  “is  not 
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now  compelled  by  any  strong  interest  either  to  ex¬ 
aggerate  or  to  underrate  the  power  of  the  kings  of 
the  house  of  Valois  .  .  .  The  gulph  of  a  great  revolu¬ 
tion  completely  separates  the  new  from  the  old 
system.  No  such  chasm  divides  the  existence  of  the 
English  nation  into  two  distinct  parts  .  .  .  With  us 
the  precedents  of  the  middle  ages  are  still  valid 
precedents  and  are  still  cited  on  the  gravest  occasions 
by  the  most  eminent  statesmen  ...  In  our  country 
the  dearest  interests  of  parties  have  frequently  been 
staked  on  the  researches  of  antiquaries.  The  inevit¬ 
able  consequence  was  that  our  antiquaries  conducted 
their  researches  in  the  spirit  of  partisans.”  Well,  that 
reproach  has  passed  away;  but  the  manipulation 
which  was  required  to  make  the  political  precedents 
of  the  middle  ages  serve  the  turn  of  Whig  or  Tory 
was  a  coarse  and  obvious  distortion  when  compared 
with  the  subtle  process  against  which  the  historian 
of  our  law  will  have  to  be  on  his  guard,  the  subtle 
process  whereby  our  common  law  has  gradually  ac¬ 
comodated  itself  to  changed  circumstances.  I  make 
no  doubt  that  it  is  easier  for  a  Frenchman  or  a 
German  to  study  medieval  law  than  it  is  for  an  Eng¬ 
lishman;  he  has  not  before  his  mind  the  fear  that 
he  is  saying  what  is  not  ‘'practically  sound,”  that  he 
may  seem  to  be  unsettling  the  law  or  usurping  the 
functions  of  a  judge.  There  are  many  good  reasons 
for  wishing  that  some  parts  of  our  law,  notably  our 
land-law,  were  thoroughly  purged  of  their  archaisms; 
of  these  reasons  it  is  needless  to  say  anything;  but  I 
am  sure  that  the  study  of  legal  history  would  not 
suffer  thereby.  I  do  not  ask  for  “the  gulph  of  a  great 
revolution”;  but  it  is  to  the  interest  of  the  middle 
ages  themselves  that  they  be  not  brought  into  court 
any  more. 

Are  we  to  say  then  that  the  study  of  modern  law 
and  the  study  of  legal  history  have  nothing  to  do  with 
each  other?  That  would  be  an  exaggeration;  but  it  is 
true  and  happily  true  that  a  man  may  be  an  excellent 
lawyer  and  know  little  of  the  remoter  parts  of  his¬ 
tory.  We  do  not  even  say  that  every  sound  lawyer 
will  find  an  interest  in  them;  many  will;  some  will  not. 
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But  we  can  say  this,  that  a  thorough  training  in 
modern  law  is  almost  indispensable  for  any  one  who 
wishes  to  do  good  work  on  legal  history.  In  whatever 
form  the  historian  of  law  may  give  his  results  to  the 
world  —  and  the  prejudice  against  beginning  at  the 
end  is  strong  if  unreasonable  —  he  will  often  have  to 
work  from  the  modern  to  the  ancient,  from  the  clear 
to  the  vague,  from  the  known  to  the  unknown.  Of 
course  he  must  work  forwards  as  well  as  backwards; 
the  stream  must  be  traced  downwards  as  well  as  up¬ 
wards;  but  the  lower  reaches  are  already  mapped  and 
by  studying  the  best  maps  of  them  he  will  learn 
where  to  look  for  the  sources.  Again  I  do  not  think 
that  an  Englishman  will  often  have  the  patience  to 
study  medieval  procedure  and  conveyancing  unless  he 
has  had  to  study  modern  procedure  and  modern  con¬ 
veyancing  and  to  study  them  professionally. 

This  brings  us  to  the  heart  of  the  matter.  The 
only  persons  in  this  country  who  possess  very  fully 
one  of  the  great  requisites  for  the  work  are  as  a  rule 
very  unlikely  to  attempt  it.  They  are  lawyers  with 
abundant  practice  or  hopes  of  abundant  practice;  if 
they  have  the  taste  they  have  not  the  time,  the  ample 
leisure,  that  is  necessary  for  historical  research. 

What  then  can  the  Universities  do?  Pardon  me  if 
I  say  that  I  do  not  answer  this  question  very  cheer¬ 
fully.  In  the  first  place,  the  object  of  a  law  school 
must  be  to  teach  law,  and  this  is  not  quite  the 
same  thing  as  teaching  the  history  of  law.  We  should 
not  wish  to  see  a  professor  of  law  breaking  and  enter¬ 
ing  the  close  of  the  professor  of  history,  though  the 
result  of  our  scheme  of  Triposes  may  be  that  legal 
history  falls  to  the  ground  between  two  schools. 
Secondly,  I  believe  that  any  one  who  aspires  to  study 
legal  history  should  begin  by  studying  modern  law. 
Could  we  dispose  of  the  time  and  energy  of  the  young 
man  who  is  destined  —  surely  he  is  born  by  this  time  — 
to  tell  the  story  of  English  law,  we  should  advise  him 
to  pursue  some  such  course  of  reading  as  that  pre¬ 
scribed  for  our  Tripos,  to  go  into  chambers  and  into 
court,  even  to  do  what  in  him  lies  to  acquire  some 
small  practice;  many  other  things  he  should  do,  but 
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these  should  not  be  left  undone.  Thirdly,  the  time 
that  we  have  at  our  command  is  exceedingly  short. 
We  can  not  reckon  that  an  undergraduate  will  give 
so  much  as  two  years  to  English  law,  and  what  he 
can  learn  in  two  years  is  not  very  much,  regard  being 
had  to  the  enormous  scope  of  our  modern  law. 
Fourthly,  our  students  are  many  and  teachers  are 
few.  Thus  I  have  come  to  the  conclusion,  reluctantly 
for  I  have  had  my  dreams,  that  in  the  ordinary 
teaching  of  our  law  school  there  is  very  little  room 
for  history,  hardly  any  for  remote  history.  At  the  same 
time  every  effort  should  be  made  which  can  pos¬ 
sibly  have  the  result  of  inducing  a  few  students, 
those  who  will  have  taste  and  leisure  for  the  work, 
to  turn  their  thoughts  towards  the  great  neglected 
subject.  They  might  at  least  learn  to  know  where 
the  evidence  lies.  May  I  mention  my  own  case?  I  had 
not  the  advantages  of  studying  law  at  Cambridge, 
otherwise  perhaps  I  should  not  have  been  a  barrister 
of  seven  years'  standing  before  I  had  any  idea  of 
the  whereabouts  of  the  first-hand  evidence  for  the 
law  of  the  middle  ages.  It  were  to  be  wished  that 
we  had  more  prizes  like  the  Yorke  prize;  already  it 
has  done  much  more  for  the  cause  than  any  Tripos 
could  do.  It  were  to  be  wished  that  our  doctor’s  de¬ 
gree  had  all  along  been  reserved  for  those  who  had 
done  some  considerable  thing  for  law  or  legal  his¬ 
tory:  —  but  then  what  could  we  have  done  for 
potentates  and  politicians  and  such?  Impossible  to 
convict  them  of  divinity  or  medicine,  it  was  con¬ 
venient  to  fall  back  on  the  legal  principle  that  every 
one  must  be  taken  to  know  the  law  sufficiently  weU  to 
be  a  doctor  thereof. 

Where  then  lies  our  trust?  Perhaps  in  failure. 
Failure  is  not  a  pleasant  word  to  use  in  the  presence 
of  youth  and  hope;  it  would  be  pleasanter  to  wish  all 
our  law  students  success  in  their  chosen  profession. 
But  let  us  look  facts  in  the  face.  Only  a  few  of  the 
men  who  choose  that  profession  succeed  in  it:  The 
qualities  which  make  a  man  a  great  lawyer  are  rare 
and  the  space  on  the  wool-sack  is  strictly  limited. 
The  Cambridge  law  student  should  be  prepared  for 
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either  fortune.  The  day  may  come  when  in  the  bit¬ 
terness  of  his  soul  he  will  confess  that  he  is  not  going 
to  succeed,  when  he  is  weary  of  waiting  for  that 
solicitor  who  never  comes,  when  the  prolonged  and 
costly  education  seems  thrown  away.  That  is  the 
hopeful  moment;  that  is  the  moment  when  something 
that  has  been  said  here  may  bear  its  fruit.  Far  be  it 
from  us  to  suggest  that  there  is  but  one  outgo  from 
the  dismal  situation;  there  are  many  things  a  man  can 
do  the  better  because  he  knows  some  law.  But  in  that 
day  of  tribulation  may  it  be  remembered  that  the  his¬ 
tory  of  English  law  has  not  been  written.  Perhaps  our 
imaginary  student  is  not  he  that  should  come,  not  the 
great  man  for  the  great  book.  To  be  frank  with  him, 
this  is  probable;  great  historians  are  at  least  as  rare 
as  great  lawyers.  But  short  of  the  very  greatest  work, 
there  is  good  work  to  be  done  of  many  sorts  and 
kinds,  large  provinces  to  be  reclaimed  from  the  waste, 
to  be  settled  and  cultivated  for  the  use  of  men.  Let 
him  at  least  know  that  within  a  quarter  of  a  mile  of 
the  chambers  in  which  he  sits  lies  the  most  glorious 
store  of  material  for  legal  history  that  has  ever  been 
collected  in  one  place,  and  it  is  free  to  all  like  the  air 
and  the  sunlight.  At  least  he  can  copy,  at  least  he  can 
arrange,  digest,  make  servicable.  Not  a  very  splendid 
occupation  and  we  do  not  promise  him  much  money 
or  much  fame  —  though  let  it  be  confessed  that 
such  humble  work  has  before  now  been  extrava¬ 
gantly  rewarded.  He  may  find  his  reward  in  the  work 
itself:  —  one  can  not  promise  him  even  that;  but 
the  work  ought  to  be  done  and  the  great  man  when 
he  comes  may  fling  a  foot-note  of  gratitude  to  those 
who  have  smoothed  his  way,  who  have  saved  his 
eyes  and  his  time. 

At  the  end  of  this  long  and  dismal  discourse  let 
me  tell  a  story.  It  is  said  that  long  ago  a  certain  pro¬ 
fessor  of  English  law  was  also  the  chief  justice  of 
an  ancient  episcopal  franchise.  It  is  said  that  one  of 
his  rulings  was  cited  in  the  court  presided  over  by  a 
chief  justice  of  a  more  august  kind,  the  Lord  Chief 
Justice  of  England.  "Did  he  rule  that?”  said  my  lord, 
"why  he  is  oidy  fit  to  rule  a  copy-book.”  Well,  I  will 
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not  say  that  this  pedagogic  function  is  all  that  should 
be  expected  of  a  professor  of  law;  but  still  copy¬ 
books  there  ought  to  be  and  I  would  gladly  spend 
much  time  in  ruling  them,  if  I  thought  that  they 
were  to  be  filled  to  the  greater  glory  of  the  history  of 
English  law. 


THE  DEACON  AND  THE  JEWESS;  OR, 
APOSTASY  AT  COMMON  LAW. 


Maitland  tells  us  that  he  first  became  interested  in 
ecclesiastical  jurisprudence  when  he  was  at  work  on 
certain  chapters  in  the  History  of  English  Law: 
Thereafter,  he  wrote  a  number  of  papers  on  the  de¬ 
velopment  of  English  canon  law  which,  while  caus¬ 
ing  heart-stirrings  amongst  the  orthodox,  were  based 
on  his  incomparable  scholarship  and  have  been 
vindicated  by  later  researches.  This  paper,  vvn'itten  in 
a  lighter  vein,  first  appeared  in  the  Law  Quarterly 
Review  in  April,  1886,  some  years  before  the  pub¬ 
lication  of  the  great  History.  It  was  later  published  in 
his  collection  of  essays  entitled  Canon  Law  in  the 
Church  of  England,  from  which  it  is  here  reprinted. 

In  the  year  1222,  Archbishop  Stephen  Langton  held 
at  Oxford  a  provincial  council,  and  of  this  council 
one  result  was  that  a  deacon  was  burnt,  burnt  be¬ 
cause  he  had  turned  Jew  for  the  love  of  a  Jewess. 

I  propose  here  to  set  in  order  the  scattered  evidence 
that  we  have  for  this  story.  This,  so  far  as  I  am  aware, 
has  not  yet  been  done,  and  it  seems  worth  doing.  The 
story  became  famous,  for  the  passage  in  which 
Bracton  made  mention  of  it  became  the  main,  almost 
the  only,  support  for  the  statement  that  English 
common  (that  is,  non-statutory )  law  can  and  will 
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burn  a  heretic.  We  have  indeed  no  warrant  for  saying 
that  from  the  death  of  this  deacon  until  the  death 
of  Sautre  in  1401  no  one  in  England  was  burned  for 
heresy,  but  we  may  say  with  some  confidence  that 
during  this  long  period,  nearly  two  hundred  years,  if 
English  orthodoxy  had  a  victim,  there  is  no  known 
record  of  his  fate. 

Now  for  just  so  much  of  the  tale  as  is  told  above 
we  have  testimony  ample  in  quantity  and  excellent 
in  quahty.  But  1  have  purposely  used  a  loose  phrase: 
—the  apostate’s  death  was  a  result’  of  the  council. 
If  we  strive  to  be  more  precise  and  ask  by  what 
authority  he  was  committed  to  the  flames,  who 
passed,  who  executed  the  sentence,  we  have  before 
us  a  difficult  problem.  Not  only  in  the  course  of  time 
did  the  solid  tragic  fact  attract  to  itself  some  floating 
waifs  of  legend  and  miracle,  but  even  our  best  wit¬ 
nesses  have  not  been  so  careful  of  their  words  as 
doubtless  they  would  have  been  had  they  known  that 
they  were  writing  for  an  ignorant  nineteenth  century. 
We  must  collate  their  testimonies,  mark  what  they 
say,  also  what  they  do  not  say.  So  doing  we  shall  be 
drawn  into  noticing  another  story  about  a  man  and 
a  woman  who  were  immured  (whatever  ‘immured’ 
may  mean ) ,  and  this  story  also  deserves  being  brought 
to  light,  for  it  is  curious. 

That  the  council  was  held  is  certain.  The  scene  and 
time  we  can  fix.  The  scene  was  Oxford,  or,  to  be  more 
particular,  the  conventual  church  of  Oseney.  The  day 
is  variously  described:  the  day  on  which  we  read  in 
the  gospel,  1  am  the  good  Shepherd,’  the  day  on 
which  we  sing  in  the  intriot,  “The  earth  is  full  of  the 
mercy  of  the  Lord”;  but  all  descriptions  come  to  this, 
it  was  the  17th  of  April,  and  the  Second  Sunday  after 
Easter,  in  the  year  1222.  The  canons  which  the  coun¬ 
cil  published  we  have.  Naturally  enough,  being  gen¬ 
eral  ordinances,  they  say  nothing  of  the  deacon;  but 
there  are  two  of  them  which  claim  a  brief  attention. 

It  was  ordained  that  no  beneficed  clerk,  or  clerk  in 
holy  orders,  should  take  any  part  whatever,  even  the 
most  mechanical  and  subordinate,  in  the  judicial 
shedding  of  blood.  This,  if  it  stood  by  itself,  would 
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assure  us  that  no  sentence  of  death  was  pronounced 
by  the  council  in  so  many  words.  It  may  be  that 
this  canon  was  habitually  disobeyed,  or  obeyed  only 
according  to  its  very  letter.  At  this  time,  and  for  some 
years  afterwards,  many  of  the  judges  in  our  king’s 
court  (to  say  nothing  of  bishops,  and  even  abbots 
sent  out  as  justices  in  eyre )  were  ecclesiastics,  and  the 
judicial  bench  was  often  a  step  to  the  episcopal 
throne.  But  this  was  a  scandal  to  churchmen  of  the 
straiter  sort,  and  it  would  be  one  thing  for  a  beneficed 
clerk  to  hold  pleas  of  the  crown,  leaving  to  some  lay 
associate  the  actual  uttering  of  tlie  fatal  suspendatur, 
quite  another  for  an  ecclesiastical  council  to  break 
while  in  the  act  of  publishing  a  law  for  the  church. 

Also  the  council  had  something  to  say  about  the 
mingling  of  Jews  with  Christians,  and  something 
which  suggests,  what  indeed  seems  the  truth,  that  at 
this  time  die  Jews  in  England,  despite  the  exactions 
of  their  royal  protector,  and  despite  occasional  out¬ 
bursts  of  popular  fury,  were  a  prosperous  thriving 
race.  Jews  are  not  to  have  Christian  servants,  it 
being  contrary  to  reason  that  the  sons  of  the  free 
woman  should  serve  the  sons  of  the  bond.  Again, 
there  being  unfortunately  no  visible  distinction  be¬ 
tween  Jews  and  Christians,  there  have  been  mixed 
marriages  or  less  permanent  unions;  for  the  better 
prevention  whereof,  it  is  ordained  that  every  Jew 
shall  wear  on  the  front  of  his  dress  tablets  or  patches 
of  cloth  four  inches  long  by  two  wide,  of  some  colour 
other  than  that  of  the  rest  of  his  garment.  We  might 
guess  that  the  prelates  were  moved  to  this  decree  by 
the  then  recent  and  shameful  crime  of  the  apostate 
deacon.  But  there  is  no  need  for  any  such  supposition, 
for  the  Oxford  Council  was  publishing  and  endorsing 
the  acts  of  a  more  august  assembly,  the  fourth  Lateran 
Council  held  by  Pope  Innocent  III  in  the  year  1215. 

The  Lateran  Council  had  prohibited  the  clergy 
from  taking  part  in  judgment  of  blood,  also  it  had 
ordained  that  Jews  and  Saracens  should  wear  some 
distinctive  garb,  lest  under  cover  of  a  mistake  there 
should  be  an  unholy  union  of  those  whom  God  had 
put  asunder.  But  this  was  by-work;  the  suppression 
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of  flagrant  heresy  had  been  the  main  matter  in  hand. 
Of  heresy  England  had  known  httle,  almost  nothing. 
It  is  true  that  in  1166  some  heretics,  Cathari  or  the 
like,  had  been  condemned  by  an  ecclesiastical  council 
(this  council  also  was  held  at  Oxford),  had  been 
handed  over  to  the  secular  power,  and  then  by  the 
king's  command  whipt,  branded,  and  exiled;  some  of 

them,  it  seems,  miserably  perished  of  cold  and  hunger. 
But  they  were  foreigners,  and  the  writer  who  tells 
us  most  about  them  boasts  that  though  Britain  was 
disgraced  by  the  birth  of  Pelagius,  England,  since  it 
had  become  England,  had  been  unpolluted  by  false 
doctrine.  He  boasts  also,  and  apparently  with  truth, 
that  well-timed  severity  had  been  successful.  Only 
one  other  case  is  recorded,  and  of  this  we  know  next 
to  nothing.  In  1210  an  Albigensian  was  burnt  in 
London;  we  are  told  just  this  and  no  more.  It  must 
not  surprise  us,  therefore,  if  English  law  had  no  well- 
settled  procedure  for  cases  of  heresy;  there  had  been 
no  heretics.  But  it  was  otherwise  elsewhere.  When  the 
Lateran  Council  met,  the  Albigensian  war  had  been 
raging,  and  it  had  been  a  serious  question  whether  a 
large  tract  of  France  would  not  be  permanently  lost 
to  the  Catholic  Church.  So  one  great  object  of  the 
council  was  to  impress  upon  all  princes  and  potentates 
the  sacred  duty  of  extirpating  heretics.  A  definite 
method  of  dealing  with  them  was  ordained.  They 
were  to  be  condemned  by  the  ecclesiastical  powers 
in  the  presence  of  the  secular  powers  or  their  bailiffs 
( saecularihus  potestatibus  praesentibus  aut  eorum 
baillivis)  and  delivered  to  due  punishment,  clerks  be¬ 
ing  first  deprived  of  their  orders.  Also  it  was  decreed 
that  if  the  temporal  lord,  when  required  and  ad¬ 
monished  by  the  church,  neglected  to  purge  his  land 
of  heresy,  he  should  be  excommunicated  by  the  met¬ 
ropolitan  and  the  other  bishops  of  the  province.  If, 

then,  for  the  space  of  a  year  he  should  still  be  con¬ 
tumacious,  that  was  to  be  signified  to  the  pope,  who 
would  thereupon  discharge  the  subjects  of  this  recal¬ 
citrant  prince  from  their  allegiance.  The  due  punish¬ 
ment  for  the  obstinate  heretic  was  not  defined.  By  this 
'•ime  so  many  had  suffered  it  that  there  was  httle  need 
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to  name  it,  and  it  was  one  that  ecclesiastical  tribunals 
scrupled  to  name.  From  taking  part  in  such  legislation 
as  this  the  English  bishops  had  lately  returned  when 
they  met  at  Oxford.  The  council  at  Oxford,  having 
recited  and  republished  the  Lateran  canons,  can  have 
had  httle  doubt  as  to  how  it  and  the  secular  powers 
ought  to  deal  with  a  deacon  who  had  turned  Jew. 

It  win  hardly  be  a  digression,  and  indeed  may  lead 
us  to  the  right  point  of  view,  if  we  notice  that  this 
same  Lateran  Council  made  (or  if  the  word  made  be 
objectionable,  then  let  us  say  caused)  a  great  change 
in  English  criminal  law.  It  aboHshed  the  ordeal,  or 
rather  made  the  ordeal  impossible  by  forbidding  the 
clergy  to  take  part  in  the  ceremony.  No  more  re¬ 
mained  for  the  council  of  the  English  king  (the  king 
himself  was  yet  a  boy)  than  to  find  some  substitute 
for  a  procedure  which  was  no  longer  practicable.  We 
may  respect  the  motives  which  urged  Blackstone  to 
protest  that  no  change  in  English  law  could  be  made 
by  a  body  of  prelates  assembled  at  Rome;  but  we 
shall  misread  the  history  of  the  time  unless  we  under¬ 
stand  that  the  exclusive  power  of  the  church  to  rule 
things  spiritual— and  the  ordeal,  the  judgment  of  God, 
was  a  thing  spiritual— was  unquestioned.  And  so  also 
in  the  matter  of  heresy  it  was  for  the  church  to  speak, 
and  her  speech  might  end  with  an  eloquent  aposio- 
pesis. 

Though  it  may  delay  us  from  our  story,  there  is 
yet  one  question  which  should  be  asked  and  answered 
before  we  can  fully  comprehend  the  evidence  that 
is  to  come  before  us.  Who  at  Oxford  in  the  year  1222 
was  the  natural  and  proper  representative  of  temporal 
power:  who  was  the  manus  laicalis?  Doubtless  the 
sheriff  of  Oxfordshire:  Now  it  happened  that  the 
sheriff  of  Oxfordshire  was  one  of  the  most  important 
men  in  England:  more  than  king  in  England  {plus- 
quam  rex  in  Anglia)^  some  said.  He  was  Fawkes  of 
Breaute,  just  at  the  full  height  of  his  power,  a  man  not 
unlikely  to  act  in  a  high-handed  imperious  way  with¬ 
out  much  regard  for  forms  and  precedents,  a  man 
who  perhaps  was  already  plotting  revolt  and  civil 
war,  a  man  somewhat  given  to  disseising  and  other- 
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wise  pillaging  the  clergy,  and  therefore,  it  may  be,  not 
unwilling  to  do  the  church  a  service  if  that  service 
would  cost  him  nothing.  He  was  soon  to  find  that 
the  church  could  be  a  terrible  enemy,  and  that  of  all 
his  foes  Langton  was  the  most  resolute. 

These  things  premised,  we  may  call  the  witnesses, 
and  first  of  all  Bracton,  not  that  his  testimony  is  the 
earliest,  but  because  it  is  the  best  known.  A  lawyer 
writing  for  lawyers,  he  would  be  likely  to  see  the  case 
in  its  legal  bearings  and  to  speak  of  it  carefully.  We 
cannot  assign  a  precise  date  to  his  evidence,  and  he 
may  have  given  it  between  thirty  and  forty  years 
after  the  event.  Still  it  is  from  round  about  the  year 
1222,  the  year  of  the  Oxford  Council,  that  he  collected 
most  of  his  case  law.  That  was  the  time  when  there 
were  great  judges  whose  judgments  were  worthy  of 
record.  Of  their  succesors,  his  own  contemporaries,  he 
seems  for  some  reason  or  another  to  have  thought 
meanly.  It  was  to  the  examination  of  old  judgments, 
as  he  expressly  says,  that  he  had  given  his  mind.  He 
is  speaking  then,  if  not  of  his  own  time,  yet  of  a  time 
that  he  has  studied.  He  has  been  telling  us  that  a 
clerk  convicted  of  crime  is  to  be  degraded  by  the 
court  Christian.  This  degraded  man  is  to  undergo  no 
further  punishment;  degradation  is  punishment 
enough;  ‘unless  indeed  he  is  convicted  of  apostasy  for 
then  he  is  to  be  first  degraded  and  then  burnt  by 
the  lay  power  (per  manum  laicalem),  as  happened 
at  the  Oxford  Council  holden  by  Stephen,  archbishop 
of  Canterbury,  of  happy  memory,  touching  a  deacon 
who  apostatised  for  a  Jewess,  and  who,  when  he  had 
been  degraded  by  the  bishop,  was  at  once  (statim) 
delivered  to  the  fire  by  the  lay  power.’  Two  things 
we  may  remark.  In  the  first  place,  there  is  no  taUc 
of  any  sentence  of  death  being  pronounced  by  any 
court,  temporal  or  spiritual;  there  is  no  talk  of  any 
royal  writ;  the  miscreant  was  burnt  at  once,  on  the 
spot,  so  soon  as  he  had  been  degraded:  secondly,  the 
case  is  good  law;  it  is  a  precedent  to  be  followed  when 
occasion  shall  require. 

But  Bracton  does  not  stand  alone.  If  he  did,  we 
should  perhaps  have  some  cause  for  doubting  his 


68 


THE  MAITLAND  READER 


testimony.  It  was  an  age  fertile  of  chroniclers,  and 
there  are  some  dozen  books  in  which  we  may  hope  to 
find  a  trustworthy  and  early,  if  not  quite  contempo¬ 
rary,  account  of  an  event  which  took  place  in  1222, 
an  event  which,  though  neither  very  marvellous  nor 
of  first-rate  importance,  was  picturesque  and  un¬ 
precedented.  Some  of  these  books  are  silent.  The 
silence  most  to  be  regretted  is  that  of  Roger  of  Wen- 
do  ver.  We  would  gladly  have  had  an  account  from  one 
so  careful  and  so  well-informed.  But  he  is  busy  with 
more  momentous  matters,  the  loss  of  Damietta  and 
a  serious  riot  in  London,  not  suppressed  without  the 
aid  of  Fawkes  and  his  soldiery.  Beyond  this  he  tells 
us  of  nothing  but  tempests.  And,  indeed,  the  weather 
this  year  was  bad;  about  this  all  our  authorities  are 
agreed.  It  is  the  only  fact  that  the  annalist  of  Margan 
found  worthy  of  remark.  The  annals  of  Burton  and 
of  Bermondsey  do  not  mention  the  council;  those  of 
Winchester,  Worcester,  and  Tewkesbury  tell  us  that 
the  council  was  held,  but  tell  us  no  more.  The  annals 
of  Oseney,  to  which  we  look  hopefully,  merely  say 
that  the  council  was  held,  and  held  at  Oseney.  But 
this  silence  cannot  be  reckoned  as  negative  evidence. 
The  monastic  annalist,  working  with  no  definite 
plan,  with  no  consistent  measure  for  the  greatness  of 
events,  jotted  down  what  might  interest  his  house  or 
had  struck  his  fancy,  making  sometimes  what  seems 
to  us  a  capricious  selection  of  facts.  He  could  pass 
by  the  fate  of  the  perverted  deacon,  but  he  could 
pass  by  many  things  which,  tried  by  any  test,  were 
better  worth  recording. 

From  the  Cistercian  house  of  Waverley  in  Surrey 
we  have  this:  "In  this  council  an  apostate  deacon  who 
had  married  (duxerat)  a  Jewess  was  degraded  and 
afterwards  burnt.  Also  a  countryman  (rusticus)  who 
had  crucified  himself  was  immured  for  ever.”  A  some¬ 
what  longer  version  comes  from  Dunstable,  and  it 
seems  to  be  the  version  of  one  who  probably  was 
an  eye-witness,  Prior  Richard  Morins,  who  was  de¬ 
scribing  events  as  they  happened  year  by  year.  He 
had  certainly  been  at  the  Lateran  Council,  and  I  sup¬ 
pose  that  it  was  his  duty  to  be  at  the  Oxford  Council 
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also.  He  must  have  been  a  careful  man  of  business, 
for  these  Dunstable  Annals  are  a  long  detailed  record 
of  litigation  and  legal  transactions  described  in  tech¬ 
nical  language.  What  he  says  is  this:  “In  this  council 
there  was  condemned  to  the  flames,  after  his  degrada¬ 
tion,  a  deacon  who  for  the  love  of  a  Jewess  had  been 
circumcised;  and  he  was  burnt  with  fire  outside  the 
town  by  the  king’s  bailiffs  who  were  present  on  the 
spot  (ibidem  praesentes).  There  also  another  deacon 
was  degraded  for  theft.  Also  a  woman  who  had  given 
herself  out  to  be  Saint  Mary,  and  a  youth  who  had 
given  himself  out  to  be  Christ,  and  had  pierced  his 
own  hands,  side  and  feet,  were  immured  at  Ban¬ 
bury.”  The  prior  certainly  says  that  the  pervert  was 
condemned  to  the  flames  in  (not  by)  the  council. 
Could  we  now  draw  his  attention  to  these  words  he 
would,  I  think,  say  (after  a  grumble  about  hyper¬ 
criticism)  that,  of  course,  the  council  did  not  in  so 
many  words  pronounce  a  sentence  of  death,  but 
would  add  that  it  did  what  was  for  practical  purposes 
the  same  thing:  it  convicted  the  man  of  apostasy, 
and  handed  him  over  to  the  secular  power.  He  might 
add,  too,  that  no  one  for  whom  he  wrote  would  have 
imagined  that  a  indicium  sanguinis  was  uttered  by 
this  assembly  of  ecclesiastics.  Of  any  temporal  court 
he  says  nothing,  and  nothing  of  any  royal  writ,  but 
the  king’s  bailiffs  were  present  on  the  spot,  as  required 
by  the  Lateran  Council,  and  they  burnt  the  convict. 

The  account  which  comes  to  us  from  the  Abbey  of 
Coggeshall  in  Essex  is  yet  fuller.  It  is  contained  in 
a  valuable  chronicle,  and  in  all  probability  was  writ¬ 
ten  within  some  five  years  after  the  event.  Archbishop 
Stephen  held  a  council  at  Oxford,  and  there  “de¬ 
graded  an  apostate  deacon,  who  for  the  love  of  a 
Jewess  had  circumcised  himself.  When  he  had  been 
degraded  he  was  burnt  by  the  servants  of  the  lord 
Fawkes.  And  there  was  brought  thither  into  the 
council  a  miscreant  youth  along  with  two  women, 
whom  the  archdeacon  of  the  district  accused  of  the 
most  criminal  unbelief,  namely,  that  the  youth  would 
not  enter  a  church  nor  be  present  at  the  blessed 
sacraments,  nor  obey  the  injunctions  of  the  Catholic 
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Father,  but  had  suflFered  himself  to  be  crucified,  and 
still  bearing  in  his  body  the  marks  of  the  wounds, 
had  been  pleased  to  have  himself  called  Jesus  by 
the  aforesaid  women.  And  one  of  the  women,  an  old 
woman,  was  accused  of  having  long  been  given  to 
incantations,  and  having  by  her  magic  arts  brought 
the  aforesaid  youth  to  this  height  of  madness.  So 
both  being  convicted  of  this  gross  crime,  were  con¬ 
demned  to  be  imprisoned  between  two  walls  until 
they  died  {iussi  sunt  inter  duos  muros  incarcerari 
quousque  deficerent).  But  the  other  woman,  who  was 
the  youth's  sister,  was  let  go  free,  for  she  had  revealed 
the  impious  deed."  We  notice  the  appearance  of 
Fawkes  of  Breaute,  or  rather  of  his  underlings,  re¬ 
membering,  however,  that  the  ministri  domini  Fal- 
conis  would  also  be  the  ballivi  domini  Regis  men¬ 
tioned  by  the  prior  of  Dunstable.  We  notice  also  that 
here  there  is  no  sentence  of  death,  and  there  is  no 
royal  writ. 

Of  about  equal  value  and  of  about  even  date  must 
be  the  account  which,  according  to  Dr.  Stubbs,  comes 
from  some  nameless  canon  of  Barnwell:  the  account 
which  is  preserved  in  the  Memoriale  of  Walter  of 
Coventry.  “A  priest  and  a  deacon  were  there  degraded 
inside  the  church  before  the  council  by  the  lord  of 
Canterbury,  the  priest  for  homicide,  the  deacon  for 
sacrilege  and  theft.  But  another  deacon  had  sinned 
enormously;  he  had  renounced  the  Christian  faith; 
blaspheming  and  apostatising,  he  had  caused  himself 
to  be  circumcised  in  imitation  of  the  Jewish  rite.  He 
was  degraded  by  the  lord  of  Canterbury  outside  the 
church  and  before  the  people.  Relinquished  by  the 
clergy,  he  was  as  a  layman  and  captured  apostate 
dehvered  over  to  be  condemned  by  the  judgment  of 
the  lay  court,  and  being  at  once  (statim)  dehvered 
to  the  flames  he  died  a  miserable  death.  In  degrading 
the  priest  and  the  deacons,  when  the  lord  of  Canter¬ 
bury  had  stripped  off  the  chasuble,  or  stole,  or  what¬ 
ever  it  might  be,  by  lifting  it  with  the  end  of  his 
pastoral  staff,  he  made  use  of  these  words,  *We 
deprive  you  of  authority'  (Exautoramus  te).  There 
was  brought  into  the  council  a  layman  who  had 


SELECTED  WRITINGS 


71 


allowed  himself  to  be  crucified,  and  the  scarred  traces 
of  the  wounds  might  be  seen  in  his  hands  and  his 
feet,  and  his  pierced  side  and  his  head.  There  was 
brought  also  a  woman  who,  rejecting  her  own  name, 
had  caused  herself  to  be  called  Mary  Mother  of 
Christ.  She  had  given  out  that  she  could  celebrate 
mass,  and  this  was  manifested  by  some  proofs  which 
were  found,  for  she  had  made  a  chalice  and  patten  of 
wax  for  the  purpose.  On  these  two  the  council  in¬ 
flicted  condign  punishment,  that  enclosed  within  stone 
walls  (muris  lapideis  inclusi)  they  should  there  end 
life.”  One  peculiarity  of  this  lifelike  account  is  that 
it  says  nothing  about  the  Jewess.  But  we  have  also 
to  note  the  mention  of  the  lay  court,  for  of  this  we 
have  hitherto  heard  nothing.  The  deacon  was  de¬ 
livered  over  to  be  condemned  by  its  judgment.  These 
are  the  important  words:  velut  laicus  et  apostata  cap- 
tus  traditur  iudicio  curiae  laicalis  condemnandus. 
Nevertheless  we  do  not  read  that  he  was  in  fact  con¬ 
demned  by  or  brought  before  any  secular  tribunal; 
on  the  contrary,  he  was  forthwith  committed  to  the 
flames. 

I  believe  that  I  have  now  stated  what  may  be  called 
the  first-rate  evidence,  and  that  it  is  more  than  suffi¬ 
cient  to  establish  the  chief  facts.  It  will  not  escape 
the  reader’s  notice  that  all  these  early  accounts  of 
the  matter  are  sober:  strikingly  sober  when  the  na¬ 
ture  of  the  story  and  its  subsequent  fate  are  con¬ 
sidered.  We  come  to  witnesses  of  a  less  trustworthy 
kind.  And  first  there  is  Matthew  Paris,  who  died  in 
1259.  Roger  of  Wendover,  as  already  said,  does  not 
mention  the  Oxford  Council.  When  Paris  was  absorb¬ 
ing  Wendover’s  work  into  his  own  Chronica  Maiora, 
he  inserted  a  notice  of  the  council  and  the  deacon’s 
death.  A  more  elaborate  tale  he  set  forth  in  his 
Historia  Minor  or  Historia  Anglorum,  and  to  this  we 
will  turn  first  since  there  he  cites  his  authority,  and 
this  authority  an  eye-witness,  one  Master  John  of 
Basingstoke,  archdeacon  of  London.  Of  any  such 
archdeacon  of  London  nothing  seems  known,  but  a 
John  of  Basin gstroke  was  archdeacon  of  Leicester. 
Paris  knew  him  well,  and  doubtless  he  is  the  person 


72 


THE  MAITLAND  READER 


meant.  He  was  a  friend  of  Simon  de  Montfort,  and 
died  in  1252.  Paris,  on  the  occasion  of  his  death, 
speaks  of  him  as  of  a  very  learned  man.  He  had  been 
to  Greece,  and  had  learnt  Greek,  had  learnt  it  from 
a  Greek  girl  of  whose  wonderful  accomplishments  he 
had  strange  things  to  tell.  She  could  foresee  eclipses, 
pestilences,  and  even  earthquakes,  and  had  taught 
the  archdeacon  all  that  he  knew.  Perhaps,  while 
seated  at  her  feet,  he  not  only  learnt  but  forgot; 
perhaps,  as  a  traveller,  he  acquired  a  habit  of  telling 
good  stories.  At  any  rate  the  story  that  he  told  to 
Paris  was  this:  ‘‘An  English  deacon  loved  a  Jewess 
with  unlawful  love,  and  ardently  desired  her  em¬ 
braces.  ‘I  will  do  what  you  ask,"  said  she,  ‘if  you  will 
turn  apostate,  be  circumcised,  and  hold  fast  the 
Jewish  faith."  When  he  had  done  what  she  bade  him, 
he  gained  her  unlawful  love.  But  this  could  not  long 
be  concealed,  and  was  reported  to  Stephen  of  Ganter- 
bury.  Before  him  the  deacon  was  accused;  the  evi¬ 
dence  was  consistent  and  weighty;  he  was  convicted, 
and  then  confessed  to  these  matters,  and  that  he  had 
taken  open  part  in  a  sacrifice  which  the  Jews  made  of 
a  erueified  boy.  And  when  it  was  seen  that  the  deacon 
was  circumcised,  and  that  no  argument  would  bring 
him  to  his  senses,  he  solemnly  apostatised  before  the 
archbishop  and  the  assembled  prelate  in  this  manner: 
—a  cross  with  the  Crucified  was  brought  before  him, 
and  he  defiled  the  cross,  saying,  ‘I  renounce  the  new¬ 
fangled  law  and  the  comments  of  Jesus  the  false 
prophet,"  and  he  reviled  and  slandered  Mary  the 
mother  of  Jesus,  and  made  against  her  a  charge  not 
to  be  repeated.  Thereupon  the  archbishop,  weeping 
bitterly  at  hearing  such  blasphemies,  deprived  him  of 
his  orders.  And  when  he  had  been  cast  out  of  the 
church,  Fawkes,  who  was  ever  swift  to  shed  blood,  at 
onee  carried  him  oflF  and  swore,  ‘By  the  throat  of 
God!  I  will  cut  the  throat  that  uttered  sueh  words," 
and  dragged  him  away  to  a  secret  spot  and  cut  off 
his  head.  The  poor  wretch  was  born  at  Coventry. 
But  the  Jewess  managed  to  escape,  which  grieved 
Fawkes,  who  said,  ‘I  am  sorry  that  this  fellow  goes  to 
hell  alone.""" 


SELECTED  WRITINGS 


73 


Eye-witness  and  archdeacon  though  Master  John 
of  Basingstoke  may  have  been,  he  will  have  the 
deacon’s  head  cut  off,  while  our  best  witnesses  agree 
about  the  burning.  In  the  second  place,  either  the 
charge  of  crucifying  a  boy  is  just  the  mere  "common 
form”  charge  against  the  Jews  (the  Jews  were  always 
crucifying  boys,  as  everyone  knew,  and  were  now 
and  again  slaughtered  for  it),  or  else  the  archdeacon 
has  muddled  up  the  history  of  the  deacon  with  that 
of  the  labourer  who  was  immured  for  crucifying 
himself.  Nor  does  it  seem  hkely  that  the  assembled 
prelates  gave  the  apostate  an  opportunity  of  mani¬ 
festing  his  change  of  faith  in  a  fashion  at  once  very 
solemn  and  very  gross.  But  what  is  said  of  Fawkes  of 
Breaute  deserves  consideration.  Fawkes,  when  this 
story  was  told,  was  long  since  banished  and  dead, 
and  it  may  well  be  that  he  had  become  a  bugbear, 
a  mythical  monster  to  whom,  under  Satan,  mischief 
of  all  sorts  might  properly  be  ascribed.  But  what  mis¬ 
chief,  what  evil  doing  had  there  been?  Why  should 
a  lawful  execution  be  converted  into  a  hurried  and 
secret  act  of  this  cursing  and  bloodthirsty  enemy  of 
mankind,  this  Fawkes  of  Breaute,  "ever  swift  to  shed 
blood,”  with  imprecations  about  the  throat  of  God? 
Certainly  the  impression  left  on  the  archdeacon’s 
mind  seems  to  have  been  that  of  a  deed  which  was 
indecently  hasty. 

What  Paris  says  in  his  Chronica  Maiora  is  briefer, 
but  it  has  a  new  marvel  for  us,  and  shows  us  that 
we  are  already  on  treacherous  ground.  He  introduces 
us  to  a  hermaphrodite.  A  man  has  been  apprehended 
who  has  in  his  hands,  feet,  and  side  the  five  wounds 
of  the  crucifixion;  he  and  an  accomplice,  a  person 
utriusque  sexus,  scilicet,  Ermofroditus,  confess  their 
offences  and  are  punished  by  the  judgment  of  the 
church.  "Likewise  also  a  certain  apostate,  who,  being 
Christian,  had  turned  Jew,  a  deacon,  he  too  was 
judically  punished  (iudicialiter  punitus);  and  Fawkes 
at  once  snatched  him  away  and  caused  him  to  be 
hanged  {quern  Falco  statim  arreptum  suspendi 
fecit,  y  The  poor  deacon,  who  has  been  already  burnt 
and  beheaded,  is  now  hanged.  This  we  may  pass  by, 
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nor  will  we  discuss  the  question  how  the  old  woman 
who  called  herself  St.  Mary  became  an  hermaphro¬ 
dite;  but  we  again  notice  that  the  slaying  of  the 
apostate  is  due  to  Fawkes,  and  seems  a  lawless  or  at 
least  irregular  act.  Doubtless  the  abbey  in  which 
Paris  wrote  was  just  the  place  in  which  stories  dis¬ 
creditable  to  Fawkes  would  be  readily  believed  and 
invented,  and  Paris  himself  seems  to  have  cherished 
a  bitter  hatred  for  “the  great  enemy  and  despoiler  of 
St.  Albans.”  But  again  we  have  to  ask  whether  and 
why  there  was  anything  reprehensible  in  putting  to 
death  this  degraded  clerk,  and,  if  not,  why  that  evil 
principle,  Fawkes  of  Breaute,  should  be  invoked  to 
account  for  what  was  perfectly  natural  and  right? 

Such  being  the  evidence,  were  I  to  venture  a  guess 
as  to  what  really  happened,  it  would  be  this:— No 
one  in  England  doubted  that  this  deacon  ought  to  be 
burnt,  except,  it  may  be,  the  deacon  himself  and  his 
fellow  Jews.  It  is  not  necessary  here  to  assume  that 
had  his  offence  been  mere  heresy,  his  fate  would  have 
been  the  same,  although  I  believe  that  of  this  there 
can  be  little  doubt.  But  his  crime  was  enormous,  he 
had  piled  sin  on  sin.  A  deacon  of  the  Christian  church 
he  had  turned  Jew,  turned  Jew  for  love  and  for  the 
love  of  a  Jewess.  Excommunication  would  have 
awaited  the  king,  interdict  the  nation,  if  heresy  had 
gone  unpunished,  and  England  had  lately  had  some 
sad  experiences  of  interdicts.  But  in  such  a  case  as 
this,  no  ecclesiasatical  threat  would  be  needed;  every¬ 
one  would  agree  that  this  self-made  Jew  must  be 
burnt.  It  was  the  duty  of  the  council  to  degrade  him, 
to  demand  that  he  should  be  punished,  to  see  that 
he  was  punished;  but  the  council  could  not  pronounce 
upon  him  any  sentence  beyond  that  of  degradation. 
He  was  degraded  then,  not  inside  the  church  like 
the  manslayer  and  the  thief,  but  outside  the  church 
before  the  people,  and  he  was  then  handed  over  to 
the  sheriff  or  his  bailiffs.  He  was  at  once  burnt;  most 
of  our  witnesses  bring  out  this  fact  that  he  was  burnt 
at  once,  and  without  any  further  formality.  Possibly 
it  was  intended  that  there  should  be  some  further 
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formality,  some  sentence  pronounced  by  a  lay  tri¬ 
bunal;  one  of  our  witnesses,  the  canon  of  Barnwell, 
seems  to  say  as  much,  and  the  story  about  the  in¬ 
decorous  haste  of  Fawkes  points  the  same  way.  Pos¬ 
sibly,  then,  Fawkes,  unless  he  is  maligned,  was  not 
given  to  waiting  for  orders.  One  writer  at  the  end  of 
the  century  says  that  the  man  was  condemned  by 
the  lay  court.  I  take  this  to  prove  that  by  that  time 
it  was  thought  that  there  ought  to  be,  assumed  that 
there  must  have  been,  some  precept  from  a  lay  tri¬ 
bunal,  or  some  writ  from  the  king.  But  whatever  was 
expected  and  omitted  was  a  bare  formality,  the 
registration  of  a  foregone  conclusion.  By  an  in¬ 
formality  the  deacon  gained  a  speedier  release  from 
a  painful  world.  Any  notion  that  he  would  have  been 
saved,  had  he  been  brought  before  the  king’s  justices, 
we  may  dismiss  as  idle.  Those  justices,  almost  to  a 
man  would  have  been  ecclesiastics,  there  may  per¬ 
haps  have  been  no  English  precedent  to  the  point; 
such  a  case  is  not  foreseen  in  advance,  and  when  it 
happens  it  is  unprecedented;  but  that  a  deacon  who 
turns  Jew  for  the  love  of  a  Jewess  should  be  burnt, 
needed  no  proof  whatever.  Bracton,  as  I  think,  knew 
that  there  had  been  no  judgment  of  any  court  (‘‘qui 
cum  esset  per  episcopum  degradatus,  statim  fuit  igni 
traditus  per  manum  laicalem” ) ,  and  he  fully  approved 
of  what  had  been  done,  and  so  far  generalised  the 
case  as  to  state  for  law  that  an  apostate  clerk  (a  lay¬ 
man  would  have  been  in  no  better  plight,  but  Brac¬ 
ton,  as  it  happens,  is  discussing  clerical  privileges)  is 
to  be  delivered  to  the  lay  power  and  burnt. 

The  fate  of  the  man  and  woman  who  were  im¬ 
mured,  enthusiasts,  fanatics,  lunatics,  impostors,  or 
whatever  they  were,  is  as  remarkable  as  the  fate  of 
the  deacon.  The  notion  that  for  breach  of  monastic 
vows  persons  were  sometimes  bricked  up  in  walls 
was  once  current,  and  may  still  be  entertained  by 
some  who  take  their  Marmion  too  seriously.  Scott 
indeed  sanctioned  it  not  only  by  verse,  but  by  a 
solemn  prose  note.  Very  possibly  the  main  foundation 
of  this  notion  is  some  version  of  the  story  that  has 
here  been  before  us,  for  I  believe  that  this  is  almost 
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all  that  is  to  be  found  about  immuration  in  any 
English  records  or  chronicles.  We  see  plainly  (and 
this  might,  I  take  it,  be  fully  proved  from  foreign 
books)  that  our  witnesses  do  not  mean  that  two 
persons  were  suffocated  in  brick  or  stone.  They  were 
imprisoned  for  life,  and  fed  on  bread  and  water. 
Doubtless  the  imprisonment  was  very  close  and 
strait,  otherwise  we  should  not  have  the  same  im- 
muratus  from  writer  after  writer  when  incarceratus 
and  imprisonatus  lay  ready  to  hand,  and  one  writer 
says  that  they  were  enclosed  between  two  walls,  not 
between  four;  but  still  they  were  fed,  though  water 
and  hard  bread  were  their  fare.  Stephen  Langton  was 
copying  but  too  closely  the  proceedings  of  foreign 
inquisitors  who  well  knew  how  to  “immure”  those 
whom  they  did  not  bum. 

Here  our  story  ends;  but,  as  is  well  known,  the 
deacon’s  case  became  a  precedent.  In  particular,  it 
became  a  precedent  for  the  incineration  of  Arians  and 
Anabaptists  when  in  the  days  of  Edward  VI  and 
Elizabeth  there  were  no  English  statutes  which  com¬ 
manded  or  authorised  the  infliction  of  that  punish¬ 
ment.  I  am  not  sure  that  those  who  have  discussed 
the  fate  of  those  unfortunates  have  always  placed 
themselves  at  the  right  point  of  view.  Heresy  is  a 
spiritual  crime,  and  therefore  it  is  for  the  church  and 
not  for  the  state  to  decide  how  heretics  shall  be 
punished.  The  church  has  decided  that  obstinate 
heretics  shall  be  burnt.  Whatever  may  have  been  the 
case  in  1222,  there  can  be  no  doubt  what  was  the  law 
of  the  church  a  few  years  later,  and  before  the  end 
of  the  century  the  Sext  had  made  the  matter  quite 
clear.  Frederick  II,  “while  still  remaining  in  devotion 
to  the  Roman  church,”  gave  the  popes  an  opportu¬ 
nity  of  decreeing  the  death  of  heretics,  and  at  the 
same  time  of  avoiding  all  ugly  phrases.  Under  what 
law,  then,  were  the  English  Lollards  burnt?  Lynd- 
wood’s  answer  is:  Under  Ut  inquisitionis  negotium, 
c.  18  in  Sexto,  5.  2.  True,  you  will  not  find,  nor  should 
you  expect  to  find  there  any  coarse  talk  of  flame  and 
faggot,  but  you  will  find  there  quite  enough:  the 
pope  wills  that  Frederick’s  constitutions  be  enforced 
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throughout  the  world. 

Then  we  observe  what  happened  in  1401.  Parlia¬ 
ment  was  in  the  act  of  making  a  statute  which  would 
direct  the  sheriff  to  bum  the  convicted  heretic.  Wil¬ 
liam  S autre,  however,  was  done  to  death  before  the 
statute  was  passed.  The  question  had  been  raised  why 
Archbishop  Arundel  was  in  this  indecent  hurry  to 
bum  his  man.  Readers  of  Lyndwood  will  hardly 
doubt  what  the  reply  should  be.  Arundel  had  ob¬ 
tained  from  the  king  and  the  lords  an  admission  that, 
statute  or  no  statute,  heretics  are  to  be  burnt.  They 
are  to  be  burnt,  for  divine  law  and  the  positive 
law  of  the  church  require  it.  The  aid  of  a  statute 
was  extremely  desirable.  Unless  parliament  helped 
them,  the  bishops  would  often  be  unable  to  procure 
the  arrest  and  detention  of  suspects,  and  there  would 
be  frequent  friction  between  spiritual  and  temporal 
power.  It  was  equally  desirable,  however,  that  at 
least  one  Lollard  should  be  burnt,  not  under  any  act 
of  parliament,  but  under  Ut  inquisitionis  (c.  18  in 
Sexto,  5.  2),  in  order  that  the  right  of  the  church  to 
declare  that  obstinate  heresy  is  a  capital  crime  might 
be  plainly  manifested  to  all  men  as  a  right  which  no 
statute  gave,  and  no  parliament  could  take  away. 

When  at  the  bt^ginning  of  Edward  VTs  reign  the 
statutes  that  had  been  passed  against  the  Lollards, 
‘and  all  and  every  other  act  or  acts  of  parliament 
concerning  doctrine  or  matters  of  religion”  were  being 
repealed,  did  those  who  projected  this  change  intend 
that  there  should  be  no  burning?  Their  subsequent 
conduct  would  make  us  hope  that  this  had  not  been 
their  meaning;  that  conduct  is  a  contemporanea 
expositio.  But  also  we  may  suppose  them  looking  at 
two  obvious  books  to  discover  what  will  be  the  law 
when  all  statutes  have  been  repealed.  They  look  at 
Fitzherberfs  Natura  Brevium.  They  see  there  the 
writ  under  which  Sautre  was  burnt;  it  is  a  writ  which 
has  no  statute  behind  it;  it  is  a  writ  which  goes  the 
length  of  saying  that  divine  as  well  as  human  and 
canonical  law  sends  the  obstinate  heretic  to  his  pain¬ 
ful  death.  They  look  at  Lyndwood's  Provinciale.  So 
much  of  the  old  canon  law  is  still  in  force  as  is  not 
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repugnant  to  the  laws  of  God  and  the  statutes  of 
our  lord  the  king.  We  have  good  reason  to  fear  that 
in  their  eyes  a  law  for  the  burning  of  Arians  and 
Anabaptists  was  in  full  harmony  with  the  word  of 
God,  and  no  one  could  say  that  it  was  condemned 
by  any  English  statute.  They  repealed  the  Lan¬ 
castrian  edicts.  Thereby  they  made  it  practically  im¬ 
possible  for  the  bishops  to  administer  the  law  against 
heresy,  for,  as  already  said,  the  bishops  could  do 
very  little.  The  prelates  of  the  time  were  not  to  be 
trusted;  they  were  Henricians;  they  might  burn  the 
wrong  people.  On  the  other  hand,  the  legates  a  latere 
of  the  poor  little  pope-king  would  wield  powers  of 
arrest  and  detention  such  as  the  royal  council  wielded, 
and  no  man  in  those  days  was  prepared  to  question 
its  deeds.  As  to  the  authors  of  the  Reformation  Le- 
gum,  I  know  that  a  charitable  doubt  has  been  raised, 
and  would  gladly  entertain  it;  but  where  others  may 
see  uncertainty,  I  can  see  only  the  traditional  hypoc¬ 
risy  of  the  medieval  church,  which  leaves  the  nasty 
word  unsaid  but  thoroughly  understood.  We  some¬ 
times  find  continuity  where  we  would  rather  have 
found  a  new  departure.  Not  only  Arians  and  Ana¬ 
baptists,  but  intractable  Romanists  and  intractable 
Lutherans  would  have  been  burnable  under  the  re¬ 
formed  law  of  the  reformed  church  of  England. 
Would  the  intractible  Romanists  have  been  consoled 
by  the  thought  that  after  all  they  were  suffering  under 
Ut  inquisitionis  ( c.  18  in  Sexto,  5.2)? 

At  the  beginning  of  Elizabeth’s  reign  it  must  have 
been  notorious  to  all  that  a  few  heretics  had  been  put 
to  death  in  the  days  of  her  godly  brother.  Once  more 
parliament  was  dealing  with  the  matter.  Once  more  it 
repealed  the  Lancastrian  statutes  which  Mary  had 
revived.  Once  more  it  abstained  from  saying  that 
there  was  to  be  no  more  burning;  and  a  little  more 
burning  there  was.  The  old  law-books  were  being 
put  into  print.  Everyone  could  read  how  Arundel 
burnt  Sautre,  and  how  Langton  burnt  a  deacon  who 
turned  Jew  for  love,  and  the  love  of  a  Jewess. 
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ON  ENGLISH  MAGISTRATES 

Reprinted  from  “The  Shallows  and  Silences  of 
Real  Life,”  which  first  appeared  in  The  Reflector  in 
February  1888,  and  was  reproduced  in  the  Collected 
Papers,  vol.  I,  p.  467.  In  that  year,  legislation  was 
enacted  in  England  transferring  the  administrative 
functions  of  the  Justices  of  the  Peace  to  elective 
County  Councils.  This  essay  reflects  some  of  the  mis¬ 
givings  that  assailed  Maitland  on  the  occasion  of  the 
change. 

The  most  learned  “barrister  of  seven  years’  stand¬ 
ing”  will  find  it  hard  to  get  so  high  a  reputation 
among  country  folk  for  speaking  with  the  voice  of 
law  as  that  which  has  been  enjoyed  by  many  a 
country  squire  whose  only  juristic  attainment  was  the 
possession  of  a  clerk  who  could  find  the  appropriate 
page  in  Burn’s  Justice. 

This  reputation  depended  in  part  on  the  fact  that 
the  squire  was  the  squire  and  respect  for  the  squire 
as  such  is  certainly  disappearing;  but  it  depended 
also  on  the  fact  that  the  squire  was  no  trained  lawyer, 
that  his  law  was  very  simple,  that  his  words  were 
few  and  plain,  and  went  straight  to  the  point.  Of 
course  we  can  all,  when  occasion  serves,  make  merry 
over  justices’  justice;  but  if  we  look  at  the  history  of 
this  justice  as  a  whole,  we  see  that  it  has  been 
marvellously,  paradoxically  successful.  Even  at  the 
present  day,  if  the  honest  people  who  come  in  con¬ 
tact  with  magistrates  (the  votes  of  the  criminal  class 
we  are  not  at  pains  to  collect)  had  their  choice 
between  lawyers’  law  and  justices’  justice,  we  should 
find  that  the  coarse  article  had  many  humble  ad¬ 
mirers. 
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ON  THE  RIGHT  OF  SANCTUARY 

Reprinted  from  Social  England,  vol.  1.  (ed.  H.  D. 
Traill,  1893)  These  chapters  by  Maitland  form  a  use¬ 
ful  background  to  his  History  of  English  Law.  The 
following  short  extract  illustrates  the  author’s  mas¬ 
terly  treatment  of  a  difficult  historical  concept.  The 
chapters  were  reproduced  in  Collected  Papers, 
vol.  II,  p.  417 

For  a  man  to  take  sanctuary,  confess  his  crime  and 
abjure  the  realm,  was  an  everyday  event,  and  we 
must  have  thus  shipped  off  many  a  malefactor  to 
plunder  our  neighbours  in  France  and  Flanders.  If 
the  man  who  had  taken  sanctuary  would  neither 
confess  to  a  crime,  nor  submit  to  a  trial,  the  State 
could  do  no  more  against  him.  It  tried  to  teach  the 
clergy  that  their  duty  was  to  starve  him  into  sub¬ 
mission;  but  the  clergy  resented  this  interference  with 
holy  things.  A  bad  element  of  caprice  was  introduced 
into  the  administration  of  justice.  The  strong,  the 
swift,  the  premeditating  murderer  cheated  the  gal¬ 
lows.  Especially  in  the  towns  he  might  fairly  complain 
of  bad  luck  if  he  could  not  slip  into  one  of  the  nu¬ 
merous  churches  before  he  was  caught.  On  the  other 
hand,  the  man  who  had  not  plotted  his  crime  would 
get  hanged. 


OLD  ENGLISH  LAW 

This  essay  originally  formed  one  of  a  number 
of  chapters  written  by  Maitland  for  inclusion  in  a 
work  entitled  Social  England,  which  was  published 
between  1895  and  1897.  It  is  here  reprinted  from 
the  Collected  Papers,  vol.  3,  p.  416. 
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When  we  speak  of  a  body  of  law,  we  use  a  meta¬ 
phor.  We  picture  to  ourselves  a  being  that  lives  and 
grows,  that  preserves  its  identity  while  every  atom 
of  which  it  is  composed  is  subject  to  a  ceaseless 
process  of  change,  decay,  and  renewal.  At  any  given 
moment  of  time— for  example,  in  the  present  year— 
it  may,  indeed,  seem  to  us  that  our  legislators  have, 
and  freely  exercise,  an  almost  boundless  power  of 
doing  what  they  will  with  the  laws  under  which  we 
live;  and  yet  we  know  that,  do  what  they  may,  their 
work  will  become  an  organic  part  of  an  already  exist¬ 
ing  system. 

Already,  if  we  look  back  at  the  ages  which  are  the 
most  famous  in  the  history  of  English  legislation— the 
age  of  Bentham  and  the  radical  reform,  the  age  which 
appropriated  the  gains  that  had  been  won  but  not 
secured  under  the  rule  of  Cromwell,  the  age  of  Henry 
VIII,  the  age  of  Edward  I  (“our  English  Justinian”)— 
it  must  seem  to  us  that,  for  all  their  activity,  they 
changed,  and  could  change,  but  little  in  the  great 
body  of  law  which  they  had  inherited  from  their  pre¬ 
decessors.  Hardly  a  rule  of  law  remains  unaltered, 
and  yet  the  body  of  law  that  now  lives  among  us  is 
the  same  body  that  Blaekstone  described  in  the 
eighteenth  eentury,  Coke  in  the  seventeenth,  Little¬ 
ton  in  the  fifteenth,  Braeton  in  the  thirteenth,  Glan- 
vill  in  the  twelfth.  This  continuity,  this  identity,  is 
very  real  to  us  if  we  know  that  for  the  last  seven 
hundred  years  all  the  judgments  of  the  courts  at  West¬ 
minster  have  been  recorded,  and  that  for  the  most 
part  they  can  still  be  read.  Were  the  world  large 
enough  to  contain  such  a  book,  we  might  publish  not 
merely  a  biography,  but  a  journal  or  diary,  of  English 
law,  telling  what  it  has  done,  if  not  day  by  day,  at 
least  term  by  term,  ever  since  the  reign  of  Riehard  I; 
and  eventful  though  its  life  may  have  been,  it  has 
had  but  a  single  life. 

Beyond  these  seven  centuries  there  lie  other  cen¬ 
turies  that  are  but  partially  and  fitfully  lit,  and  in  one 
of  them  a  great  catastrophe,  the  Norman  Conquest, 
befell  England  and  the  law  of  England.  However, 
we  never  quite  lose  the  thread  of  the  story.  Along 
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one  path  or  another  we  can  trace  back  the  footprints, 
which  have  their  starting-place  in  some  settlement 
of  wild  Germans  who  are  invading  the  soil  of  Roman 
provinces,  and  coming  in  contact  with  the  civilisation 
of  the  old  world.  Here  the  trail  stops,  the  dim  twi¬ 
light  becomes  darkness;  we  pass  from  an  age  in  which 
men  seldom  write  their  laws  to  one  in  which  they 
cannot  write  at  all.  Beyond  lies  the  realm  of  guess¬ 
work. 

About  the  year  600,  Ethelbert,  king  of  the  Kentish- 
men,  by  the  counsel  of  his  wise-men,  caused  the 
laws  of  his  people  to  be  set  down  in  writing.  He  had 
just  received  the  Christian  faith  at  the  hands  of  the 
Roman  missionaries,  and  it  was  in  imitation  of  the 
Romans  that  he  and  his  folk  desired  to  have  written 
laws.  His  reign  overlaps  the  reign  of  Justinian,  and 
perhaps  he  had  heard  how  in  the  Far  East  the  Roman 
Emperor  had  been  legislating  on  a  magnificent  scale. 
English  law  begins  to  speak  just  when  Roman  law 
has  spoken  what  will,  in  a  certain  sense,  be  its  final 
words.  On  the  continent  of  Europe  the  same  thing 
has  been  happening.  No  sooner  did  the  barbarian 
tribe  feel  the  influence  of  Rome  than  it  wished  for  a 
written  code  of  laws.  Ethelbert  and  his  Jutes  in 
Kent  are  doing  what  the  Salian  Franks  did  a  century 
earlier  when  they  wrote  down  their  famous  Lex 
Salica;  but  while  on  the  Continent  the  laws  of  the 
conquering  Germans  are  written  in  the  Latin  lan¬ 
guage  of  the  conquered,  in  England  the  barbarians 
from  the  first  write  down  their  law  in  the  language 
that  they  speak,  the  language  which  is  to  become 
English. 

EthelberFs  laws  have  come  down  to  us,  though 
only  in  a  copy  made  after  the  Norman  Conquest. 
They  may  seem  to  us  primitive  enough.  The  emperor 
at  Byzantium,  could  he  have  seen  them,  would  assur¬ 
edly  have  denied  that  they  had  any  points  in  common 
with  the  Roman  law-books,  save  that  they  were  laws, 
and  were  in  writing.  Nevertheless,  we  cannot  call 
them  primitive  in  any  absolute  sense  of  that  term. 
They  are  Christian.  Let  us  look  at  the  first  sentence, 
the  first  recorded  utterance  of  English  law:  --  “Gods 
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fee  (property)  and  the  church’s,  twelve-fold;  bishop’s 
fee,  eleven-fold;  priest’s  fee,  nine-fold;  deacon’s  fee, 
six-fold;  clerk’s  fee,  three-fold.”  Churches,  bishops, 
priests,  deacons,  clerks— these  are  no  archaic  German 
institutions;  they  are  Latin,  they  have  Latin  names 
which  must  be  taken  up  bodily  into  the  Teutonic 
speech  of  the  new  converts.  Unfortunately  (so  we 
may  now  think),  Germanic  law  has  no  written  mem¬ 
orials  of  the  days  of  its  heathenry.  Every  trace  but 
the  very  faintest  of  the  old  religion  has  been  carefully 
expurgated  from  all  that  is  written,  for  all  that  is 
written  passes  under  ecclesiastical  hands.  Thus  we 
may  guess  that  a  new  force  is  already  beginning  to 
transfigure  the  whole  sum  and  substance  of  barbaric 
law,  before  that  law  speaks  the  first  words  that  we 
can  hear.  It  is  a  wild  plant  that  has  already  been 
torn  from  its  native  soil  and  set  to  grow  in  a  garden. 
The  change  of  faith,  and  the  substitution  of  one  order 
of  religious  rites  for  another,  would  in  any  case  mean 
much,  for  we  have  reason  to  believe  that  the  old  law 
had  in  it  a  strong  sacral  element;  but  as  it  is,  they 
mean  the  influence  of  the  old  civilised  world  upon 
the  new  barbarian  world. 

Ethelbert’s  laws  consist  of  ninety  brief  sentences. 
Two  will  serve  as  samples:  —  *Tf  one  man  strike 
another  with  the  fist  on  the  nose  —  three  shillings.” 
‘Tf  the  eye  be  struck  out  let  boot  ( i.  e.  amends )  be 
made  with  fifty  shillings.”  To  call  this  brief  tariff  a 
code  may  seem  strange,  but  there  are  not  wanting 
signs  that  the  wise-men  of  Kent  are  committing  to 
writing  as  much  of  their  traditional  law  as  they  can 
remember  in  the  form  of  abstract  propositions.  No 
doubt  much  more  law— in  particular,  a  law  of  proce¬ 
dure— is  known  to  them  implicitly.  If  a  concrete  case 
were  to  occur,  they  would  be  ready  with  a  doom; 
but  when  asked  for  general  rules,  these  ninety  are 
all  that  they  can  call  to  mind.  Thus  we  may  say  that 
our  legal  history  starts  with  an  act  of  codification. 
This  code  became  the  basis  of  Kentish  law.  Subse¬ 
quent  kings  in  the  course  of  the  seventh  century, 
Lothair,  Edric,  Wihtred,  with  the  counsel  of  the  wise, 
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add  some  fifty  new  dooms  to  the  written  law  of  the 
men  of  Kent. 

Then  the  scene  changes  to  Wessex.  In  the  middle 
of  the  seventh  century  the  West  Saxons  received 
Christianity;  before  its  end  they  had  written  laws,  the 
laws  of  Ine.  By  the  advice  of  his  bishops  and  of  the 
oldest  and  wisest  men,  Ine  published  a  set  of  laws 
which  tell  us  a  good  deal  more  than  we  can  learn 
from  the  Kentish  series. 

The  next  legislator  whose  work  has  come  down  to 
us  is  the  great  Alfred.  His  laws  are  divided  from  those 
of  his  ancestor  Ine  by  a  period  of  two  centuries  or 
thereabouts.  This  is  the  one  great  gap  in  our  con¬ 
tinuous  legal  history.  In  the  history  of  religion  and 
learning  and  letters  these  centuries  are  far  from  being 
the  darkest.  They  cover  the  time  when  Northumbria 
was  for  a  while  a  centre  of  light— not  for  England 
only,  but  for  the  world  at  large.  It  may  be  that  we 
have  lost  some  things.  It  is  fairly  certain  that  Off  a  of 
Mercia,  in  the  days  of  Mercia’s  greatness,  issued  writ¬ 
ten  laws.  When  Alfred  is  king,  when  all  England  is 
becoming  united  under  the  vigorous  princes  of  the 
West  Saxon  house,  the  three  legislators  whose  names 
are  still  remembered  are  Ethelbert  of  Kent,  Ine  of 
Wessex,  and  Offa  of  Mercia.  From  the  manner  in 
which  Alfred  speaks  of  them  and  of  their  laws  we 
may  gather  that,  heavy  though  our  losses  may  have 
been,  we  have  lost  no  document  that  testified  to  any 
revolutionary  change  in  the  law.  Though  nearly 
three  hundred  years  have  gone  by  since  Ethelbert’s 
death,  his  dooms  are  still  in  force  among  the  Kentish 
people.  Alfred  tells  us  that  he  dared  to  add  but  little 
of  his  own  to  the  work  of  his  great  forerunners;  and 
though  we  can  see  that  during  the  last  two  centuries 
some  new  legal  ideas  have  merged,  still  the  core  of 
the  law  is  what  it  was.  What  can  be  put  in  writing 
is  for  the  more  part  a  tariff  of  the  sums  that  must  be 
paid  when  deeds  of  violence  are  done. 

The  Alfred  of  sober  truth  is  not  the  Alfred  of  legal 
legend— for  the  history  of  law  has  its  legends— the 
inventive  architect  of  a  British  Constitution;  but  his 
laws  are  the  first  member  of  a  grand  series— the  capi- 
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tularies,  we  might  call  them,  of  the  English  kings  of 
the  West  Saxon  house.  Edward  the  Elder,  Ethelstan, 
Edmund,  and  Edgar,  with  the  counsel  of  their  wise- 
men,  legislate  in  a  iDold,  masterful  fashion.  For  the 
better  maintenance  of  the  peace,  they  sharpen  the  old 
rules  and  they  make  new  rules.  Written  law  accumu¬ 
lates  somewhat  rapidly;  it  is  expected  by  this  time 
that  the  doomsmen  will  be  able  to  find  in  the  “doom- 
book,”  the  book  of  written  law,  judgments  apt  for 
most  of  the  cases  which  come  before  them.  This  series 
extends  from  the  beginning  to  the  end  of  the  tenth 
century.  The  laws  of  Ethelred  continue  it  into  the 
eleventh  century.  His  laws  were  many,  for  he  had  to 
say  the  same  thing  over  and  over  again;  we  can  see 
on  their  face  that  they  were  ineffectual.  He  begs  and 
prays  men  to  keep  the  peace  and  desist  from  crime; 
he  must  beg  and  pray,  for  he  cannot  command  and 
punish.  The  Danes  were  ravaging  and  conquering; 
the  State  tottered;  the  house  of  Cerdic  fell.  It  was  left 
for  the  mighty  Canute  to  bring  to  a  noble  close  the 
first  great  period  in  the  history  of  English  law,  the 
period  during  which  laws  were  written  in  the  English 
language,  the  period  which  it  is  convenient  to  call 
Anglo-Saxon,  Canute’s  code  we  must,  if  we  have  re¬ 
gard  to  the  age  in  which  it  was  issued,  call  a  long  and 
comprehensive  code.  It  repeats,  with  improvements, 
things  that  have  been  said  before;  the  great  Dane  was 
able  to  enforce  as  laws  rules  which  in  the  mouth  of 
his  predecessor  had  been  little  better  than  pious 
wishes;  but  it  also  contained  many  things  that  had 
not  been  said  before.  The  whole  economic,  and  politi¬ 
cal  structure  of  society  was  undergoing  a  great 
change.  If  by  any  two  words  we  could  indicate  the 
nature  of  this  elaborate  process,  we  might  say  that 
tribalism  was  giving  place  to  feudalism.  Had  Canute’s 
successor  been  his  equals  in  vigour  and  wisdom,  per¬ 
haps  the  change  might  have  been  consummated 
peacefully,  and  by  means  of  written  laws  which  we 
now  might  be  reading.  As  it  was,  there  came  to  the 
throne  the  holy  but  imbecile  Edward.  In  after  days 
he  won  not  only  the  halo  of  the  saint,  to  which  he 
may  have  been  entitled,  but  the  fame,  to  which  he 
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certainly  was  not  entitled,  of  having  been  a  great  leg¬ 
islator.  In  the  minster  that  he  reared,  king  after  king 
made  oath  to  observe  the  laws  of  the  Confessor.  So 
far  as  we  know,  he  never  made  a  law.  Had  he  made 
laws,  had  he  even  made  good  use  of  those  that  were 
already  made,  there  might  have  been  no  Norman 
Conquest  of  England.  But  then  had  there  been  no 
Norman  Conquest  of  England,  Edward  would  never 
have  gained  his  fictitious  glories.  As  it  was,  men 
looked  back  to  him  as  the  last  of  the  English  kings 
of  the  English— for  of  Harold,  who  had  become  the 
perjured  usurper,  there  could  be  no  talk— and  galled 
by  the  yoke  of  their  French  masters,  they  sighed  for 
St.  Edward’s  law,  meaning  thereby  the  law  that  had 
prevailed  in  a  yet  unvanquished  England. 

Now  these  enacted  and  written  laws  of  our  fore¬ 
fathers,  representing  as  they  do  some  four  centuries 
and  a  half,  representing  as  long  a  period  as  that 
which  divides  us  from  the  Wars  of  the  Roses,  will 
seem  a  small  thing  to  the  first  glance  of  a  modern 
eye.  They  might  all  be  handsomely  printed  on  a  hun¬ 
dred  pages  such  as  that  which  is  now  before  the 
reader.  A  session  of  Parliament  which  produced  no 
larger  mass  of  matter  we  should  nowadays  regard  as 
a  sterile  session.  In  the  Georgian  age  many  more 
words  have  been  devoted  to  the  modest  purpose  of 
paving  and  lighting  the  borough  of  Little  Peddling- 
ton.  It  is  but  fair  to  our  ancient  kings  and  their  wise- 
men  to  say  that  when  they  spoke,  they  spoke  briefly 
and  pointedly.  They  had  no  fear  that  ingenious  law¬ 
yers  would  turn  their  words  inside  out.  “God’s  fee 
and  the  Church’s,  twelve-fold”— they  feel  that  they 
need  say  no  more  than  this  about  one  very  important 
matter.  Also,  we  have  to  remember  that  life  was 
simple;  men  could  do,  men  could  wish  to  do,  but 
few  things.  Our  increasing  mastery  over  the  physical 
world  is  always  amplifying  the  province  of  law,  for 
it  is  always  complicating  the  relationships  which 
exist  between  human  beings.  Many  a  modem  Act  of 
Parliament  is  the  production  of  the  steam-engine, 
and  there  is  no  great  need  for  a  law  of  copyright  until 
long  after  the  printing-press  has  begun  its  work, 
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For  all  this,  however,  it  is  true  that  these  old  written 
and  enacted  dooms  contain  but  a  part  of  the  law 
which  was  enforced  in  England. 

If  we  say  that  law  serves  three  great  purposes, 
that  it  punishes  crime,  redresses  wrong,  and  decides 
disputes— and  perhaps  we  need  not  go  into  the  matter 
more  deeply  than  this— than  we  may  go  on  to  say 
that  in  ancient  days,  the  two  first  of  these  three  pur¬ 
poses  are  indistinguishably  blended,  while  with  the 
third  the  legislator  seldom  troubles  himself.  If  he 
can  maintain  the  peace,  suppress  violence  and  theft, 
keep  vengeance  within  moderate  bounds,  he  is  well 
satisfied;  he  will  not  be  at  pains  to  enact  a  law  of 
contract  or  of  inheritance,  a  law  of  husband  and  wife, 
a  law  of  landlord  and  tenant.  All  this  can  safely  be 
left  to  unwritten  tradition.  He  has  no  care  to  satisfy 
the  curiosity  of  a  remote  posterity  which  will  come 
prying  into  these  affairs  and  wish  to  write  books 
about  them.  Thus,  to  take  one  example,  the  courts 
must  have  been  ready  to  decide  disputes  about  the 
property  of  dead  men;  there  must  have  been  a  general 
law,  or  various  tribal  or  local  laws,  of  inheritance.  But 
the  lawgivers  tell  us  nothing  about  this.  If  we  would 
recover  the  old  rules,  we  must  make  the  best  that 
we  may  of  stray  hints  and  chance  stories,  and  of  those 
archaisms  which  we  find  embedded  in  the  law  of 
later  days 

The  laws  of  the  folk,  the  “folk-right”— “law”  is  one 
of  those  words  which  the  Danes  bring  with  them— 
is  known  to  the  men  of  the  folk,  but  more  especially 
to  the  old  and  wise.  The  freemen,  or  the  free  land- 
owners,  of  the  hundred  are  in  duty  bound  to  frequent 
the  “moot,”  or  court,  of  the  hundred,  to  declare  the 
law  and  to  make  the  dooms.  The  presiding  alderman 
or  sheriff  turns  to  them  when  a  statement  of  the  law 
is  wanted.  As  yet  there  is  no  class  of  professional  law¬ 
yers,  but  the  work  of  attending  the  courts  is  dis¬ 
charged  chiefly  by  men  of  substance,  men  of  thegnly 
rank;  the  small  folk  are  glad  to  stay  at  home. 

Also,  some  men  acquire  a  great  reputation  for 
legal  learning,  and  there  was  much  to  be  learnt, 
though  no  one  thought  of  setting  it  in  writing.  We 
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should  assuredly  make  a  great  mistake  were  we  to 
picture  to  ourselves  these  old  hundred-courts  as 
courts  of  equity,  where  “the  natural  man”  adminis¬ 
tered”  an  informal  “law  of  Nature.”  For  one  thing,  as 
will  be  said  elsewhere,  the  law  of  the  natural  man  is 
supernatural  law,  a  law  which  deals  in  miracles  and 
portents.  But  then,  again,  it  is  exceedingly  formal.  It 
is  a  law  of  procedure.  The  right  words  must  be  said 
without  slip  or  trip,  the  due  ceremonial  acts  must  be 
punctiliously  performed,  or  the  whole  transaction  will 
go  for  naught.  This  is  the  main  theme  of  the  wise- 
man  s  jurisprudence.  One  suspects  that  sometimes  the 
man  who,  in  the  estimate  of  his  neighbours,  has  be¬ 
come  very  wise  indeed,  has  it  in  his  power  to  amplify 
tradition  by  devices  of  his  own.  We  hear  from  Iceland 
a  wonderful  tale  of  a  man  so  uniquely  wise  that 
though  he  had  made  himself  liable  to  an  action  of  a 
particular  kind,  no  one  could  bring  that  action 
against  him,  for  he  and  only  he  knew  the  appro¬ 
priate  words  of  summons:  to  trick  him  into  a  dis¬ 
closure  of  this  precious  formula  is  a  feat  worthy 
of  a  hero.  But  formalism  has  its  admirable  as  well 
as  its  ludicrous  side.  So  long  as  law  is  unwritten,  it 
must  be  dramatised  and  acted.  Justice  must  assume  a 
picturesque  garb,  or  she  will  not  be  seen.  And  even 
of  chicane  we  may  say  a  good  word,  for  it  is  the 
homage  which  lawlessness  pays  to  law. 

We  have  called  the  written  laws  “tariffs.”  They 
prescribe  in  great  detail  the  various  sums  of  money 
which  must  be  paid  by  wrong-doers.  There  are 
payments  to  be  made  to  the  injured  persons  or  the 
kinsfolk  of  the  slain  man;  there  are  also  payments 
to  be  made  to  the  king,  or  to  some  other  representa¬ 
tive  of  the  tribe  or  nation.  The  growth  of  this  system 
of  pecuniary  mulcts  gradually  restricts  the  sphere  of 
self-help  and  vengeance.  The  tie  of  blood-relationship 
has  been  the  straitest  of  all  bonds  of  union.  If  a  man 
of  one  family  was  slain  by  the  man  of  another,  there 
would  be  a  blood-feud,  a  private  war.  The  State  steps 
in  and  compels  the  injured  family  to  accept  the  dead 
man’s  “wergild”— the  dead  man’s  price  or  worth,  if  it 
be  duly  tendered.  King  Edmund  goes  so  far  as  to 
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insist  that  the  vengeance  of  the  dead  man’s  kinsfolk 
is  not  to  comprise  the  guiltless  members  of  the 
slayers  clan.  The  law’s  last  weapon  against  lawless¬ 
ness  is  outlawry.  The  contumacious  offender  is  put 
outside  the  peace;  he  becomes  the  foe  of  all  law- 
abiding  men.  It  is  their  duty  to  waste  his  land  and 
burn  his  house,  to  pursue  him  and  knock  him  on  the 
head  as  though  he  were  a  beast  of  prey,  for  “he  bears 
the  wolfs  head.”  As  the  State  grows  stronger,  less 
clumsy  modes  of  punishment  become  possible;  the 
criminal  can  be  brought  to  trial,  and  definitely  sen¬ 
tenced  to  death  or  mutilation.  We  can  watch  a  system 
of  true  punishments— corporal  and  capital  punish¬ 
ments— growing  at  the  expense  of  the  old  system  of 
pecuniary  mulcts,  blood-feud,  and  outlawry;  but  on 
the  eve  of  the  Norman  Conquest  mere  homieide  can 
still  be  atoned  for  by  the  payment  of  the  dead  man’s 
price  of  “wergild,”  and  if  that  be  not  paid,  it  is 
rather  for  the  injured  family  than  for  the  State  to 
slay  the  slayer.  Men  of  diflFerent  ranks  had  diflFerent 
prices:  the  thegn,  was  worth  six  ceorls,  and  it  seems 
very  plain  that  if  a  ceorl  killed  a  thegn,  he  had  to  die 
for  it,  or  was  sold  into  slavery,  for  a  thegnly  wergild 
was  quite  beyond  the  reaeh  of  his  modest  means.  In 
the  twelfth  century  the  old  system  perished  of  over¬ 
elaboration.  The  bill  that  a  man-slayer  ran  up  became 
in  the  days  of  feudalism  too  complex  to  be  summed, 
too  heavy  to  be  paid;  for  the  dead  man’s  lord,  the 
lord  of  the  place  where  the  blood  was  shed,  and  it 
may  be  many  other  lords,  would  claim  fines  and  for¬ 
feitures.  He  had  to  pay  with  his  eyes  or  with  his 
life  a  debt  that  he  could  not  otherwise  discharge. 

As  yet  our  Germanic  law  had  not  been  exposed  to 
the  assaults  of  Roman  jurisprudence,  but  still  it  had 
been  slowly  assuming  and  assimilating  the  civilisation 
of  the  old  world.  This  distinction  we  must  draw. 
On  the  one  hand,  there  has  been  no  borrowng  from 
the  Roman  legal  texts.  We  have  no  proof  whatever 
that  during  the  five  centuries  which  preceded  the 
Norman  Conquest  any  one  copy  of  a  Roman  law-book 
existed  in  England.  We  hear  faint  and  vague  tidings 
of  law  being  taught  in  some  schools,  but  may  safely 
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believe  that  very  little  is  meant  thereby.  The  written 
dooms  of  our  kings  have  been  searched  over  and  over 
again  by  men  skilled  in  detecting  the  least  shred  of 
Roman  law  under  the  most  barbaric  disguise,  and 
they  have  found  nothing  worthy  of  mention.  That 
these  dooms  are  the  purest  specimens  of  pure  Ger¬ 
manic  law  has  been  the  verdict  of  one  scholar  after 
another.  Even  the  English  Church,  though  its  in¬ 
dependence  may  often  have  been  exaggerated,  be¬ 
came  very  English.  On  the  other  hand,  as  already 
said,  to  become  Christian  was  in  a  certain  sense  to 
become  Roman.  Whether,  had  an  impassable  wall 
been  raised  round  England  in  the  last  quarter  of  the 
sixth  century,  England  would  not  be  a  barbarous 
country  at  this  day— that  is  a  question  which  cannot 
be  answered.  As  a  matter  of  fact,  we  had  not  to  work 
out  our  own  civilization;  we  could  adopt  results  al¬ 
ready  attained  in  the  ancient  world.  For  example, 
we  did  not  invent  the  art  of  writing,  we  adopted  it; 
we  did  not  invent  our  alphabet,  we  took  the  Roman. 
And  so  again— to  come  nearer  to  our  law— we  bor¬ 
rowed  or  inherited  from  the  Old  World  the  written 
legal  document,  the  written  conveyance,  the  will. 
The  written  conveyance  was  introduced  along  with 
Christianity;  to  all  seeming,  Ethelbert  himself  began 
the  practice  of  “booking”  lands  to  the  churches.  We 
have  a  few  genuine  “land-books”  from  the  seventh 
and  eighth,  many  from  the  later  centuries.  For  the 
more  part  they  are  written  in  Latin,  and  they  were 
fashioned  after  Italian  models;  but  at  the  same  time 
we  can  see  that  those  models  have  been  barbarised 
and  misunderstood;  the  English  scribes  pervert  the 
neat  devices  of  the  Roman  lawyers.  Any  phrase  which 
draws  a  contrast  between  a  nation’s  law  and  its  civili¬ 
zation  is  of  course  open  to  objection.  But  let  us 
suppose  that  at  the  present  day  a  party  of  English 
missionaries  set  forth  to  convert  a  savage  tribe: 
perhaps  no  one  of  them  would  know  enough  of 
English  law  to  carry  him  through  the  easiest  examina¬ 
tion,  and  yet  they  would  take  with  them  many  ideas 
that  are  in  a  certain  sort  the  ideas  of  English  law. 
Without  being  able  to  define  murder,  they  would 
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know  that  in  this  country  murderers  are  condemned  to 
death;  they  would  think  that  a  written  expression  of 
a  man’s  last  will  should  be  respected,  though  they 
might  well  doubt  whether  a  will  is  revoked  by  the 
testator’s  marriage.  So  it  was  in  the  seventh  eentury. 
From  the  days  of  Ethelbert  onwards  English  law 
was  under  the  influence  of  so  much  of  Roman  law 
as  had  worked  itself  into  the  tradition  of  the  Catholic 
Church. 


THE  AUTHOR  OF  THE  “MIRROR  OF  JUSTICES” 


The  Mirror  of  Justices  was  written  about  the 
year  1290,  the  presumed  author  being  one  Andrew 
Home,  chamberlain  of  London  in  the  reign  of  Ed¬ 
ward  II.  Although  it  did  not  have  a  contemporary 
circulation,  it  appeared  in  the  16th  century,  and  was 
treated  with  respect  by  Coke  and  others.  It  has  been 
described  by  Professor  Plucknett  as  “the  most  fan¬ 
tastic  work  in  our  legal  literature.”  In  1893,  Maitland 
edited  an  edition  of  the  Mirror  for  the  Selden  Society, 
and  the  following  extracts  from  his  Introduction  serve 
to  indicate  the  character  of  the  book,  and  Maitland’s 
ability  to  handle  a  problem  of  this  description. 

What,  then,  shall  we  say  of  this  book?  And  what 
shall  we  call  its  author?  Is  he  lawyer,  antiquary, 
preacher,  agitator,  pedant,  faddist,  lunatic,  romancer, 
liar?  A  little  of  all,  perhaps,  but  the  romancer  seems 
to  predominate.  He  would  like  that  some  of  his  tales 
should  be  believed.  He  hopes,  as  all  other  romancers 
have  hoped,  to  edify  as  well  as  to  amuse  his  readers. 
But  he  is  careful  not  to  tell  us  when  he  is  in  earnest 
and  when  he  is  at  play.  So  to  do  would  not  merely 
be  in  inartistic  blunder:  it  might  end  in  his  being 
taken  too  seriously  .  .  . 

We  feel  sure  that  in  Paradise,  or  wherever  else  he 
may  be,  he  was  pleasantly  surprised  when  Coke  re- 
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peated  his  fictions  as  gospel  truth,  and  erudite  men 
spoke  of  him  in  the  same  breath  with  Glanvill  and 
Bracton.  And  yet  we  cannot  say  with  certainty  when 
he  intends  to  deceive,  when  to  instruct,  when  to 
divert.  That  is  just  what  he  wished  .  .  . 

The  right  to  lie  he  exercises  unblushingly.  Now  and 
again  we  may  see  traces  of  some  little  circumspec¬ 
tion  .  .  . 

It  is  difficult  to  say  what  Enghsh  law-books  he  has 
or  has  not  used,  for  he  borrows  nothing  without  dis¬ 
torting  it  .  .  . 

If  at  the  present  day  a  man  wrote  a  law  book,  and 
said  in  it,  law  forbids  that  murderers  should  be 
hanged;  estates  tail  cannot  be  barred;  bills  of  exchange 
are  not  negotiable  instruments,  he  would  be  guilty  of 
no  extravagance  for  which  a  parallel  might  not  be 
found  in  the  Mirror. 


ENGLISH  LAW  UNDER  NORMAN 
AND  ANGEVIN 

This  paper  and  the  one  following  first  ofFered  in 
Social  England.  It  is  here  reprinted  from  the  Collected 
Papers. 

The  Normans  when  they  invaded  England  were  in 
one  important  particular  a  less  civilized  race  than 
were  those  English  whom  they  came  to  subjugate. 
We  may  say  with  some  certainty  that  they  had  no 
written  laws.  A  century  and  a  half  ago  a  king  of  the 
Franks  had  been  compelled  to  cede  a  large  province 
to  a  horde  of  Scandinavian  pirates.  The  pirates  had 
settled  down  as  lords  of  a  conquered  people;  they 
had  gradually  adopted  the  religion,  the  language,  and 
the  civilisation  (such  as  it  was)  of  the  vanquished; 
they  had  become  Frenchmen.  They  may  have  paid 
some  reverence  to  the  written  laws  of  the  Frankish 
race,  to  the  very  ancient  Lex  Salica  and  the  capitu- 
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laries  o£  Merovingian  and  Carlovingian  kings.  But 
these  were  fast  becoming  obsolete,  and  neither  the 
dukes  of  the  Normans  nor  their  nominal  overlords, 
the  kings  of  the  Franks  or  French,  could  issue 
written  dooms  such  as  those  which  Canute  was  pub¬ 
lishing  in  England.  Some  excellent  traditions  of  a 
far-off  past,  of  the  rule  of  Charles  the  Great,  the  in¬ 
vaders  could  bring  with  them  to  England;  and  these 
transplanted  into  the  soil  of  a  subject  kingdom,  could 
burst  into  new  life  and  bear  new  fruit— the  great 
record  that  we  call  “Domesday  Book”  is  a  splendid 
first  fruit—  but  written  laws  they  had  none. 

To  all  seeming,  the  Conqueror  meant  that  his 
English  subjects  should  keep  their  own  old  laws. 
Merely  duke  of  the  Normans,  he  was  going  to  be 
king  in  England,  and  he  was  not  dissatisfied  with 
those  royal  rights  which,  according  to  his  version  of 
the  story,  had  descended  to  him  from  King  Edward. 
About  a  few  points  he  legislated.  For  example,  the 
lives  of  his  followers  were  to  be  protected  by  the 
famous  murder-fine.  If  a  Frenchman  was  found  slain, 
and  the  slayer  was  not  produced,  a  heavy  sum  was 
to  be  exacted  from  the  district  in  which  the  crime 
was  done.  The  establishment  of  a  presumption  that 
every  murdered  man  is  a  Frenchman  until  the 
contrary  is  proved— a  presumption  highly  advantag¬ 
eous  to  the  king’s  exchequer— gave  rise  in  later  days 
to  the  curious  process  known  as  “the  presentment 
of  Englishry.”  The  hundred  had  to  pay  the  fine  unless 
the  kinsfolk  of  the  dead  man  would  testify  to  his 
English  birth.  But  this  by  the  way.  William  had  also 
to  regulate  the  scope  of  that  trial  by  battle  which 
the  Normans  brought  with  them,  and  in  so  doing  he 
tried  to  deal  equitably  with  both  Normans  and 
English.  Also  it  was  necessary  that  he  who  had 
come  hither  as  in  some  sort  the  champion  of  Roman 
orthodoxy  should  mark  off  the  sphere  of  spiritual 
from  that  of  temporal  law  by  stricter  lines  than  had 
yet  been  drawn  in  England.  Much,  again— though  by 
no  general  law— he  altered  in  the  old  military  sys¬ 
tem,  which  had  lately  shown  itself  to  be  miserably 
ineffectual.  Dealing  out  the  forfeited  lands  amongst 
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his  barons,  he  could  stipulate  for  a  force  of  armoured 
and  mounted  knights.  Some  other  changes  he  would 
make;  but  in  the  main  he  was  content  that  the  Eng¬ 
lish  should  live  under  their  old  law,  the  law  that 
now  bore  the  blessed  Edward’s  name. 

And  so  again  when  on  the  death  of  Rufus— from 
Rufus  himself  we  get  and  expect  no  laws— Henry 
seized  the  crown  and  was  compelled  to  purchase 
adherents  by  granting  a  charter  full  of  all  manner 
of  promises,  made  to  all  manner  of  people— the 
promise  by  which  he  hoped  to  win  the  hearts  of 
Englishmen  was  that  he  could  restore  them  to  Ed¬ 
ward’s  law  with  those  amendments  that  the  Con¬ 
queror  had  made  in  it.  Henry  himself,  great  as  a 
governor,  was  no  great  legislator.  A  powerful  central 
tribunal,  which  is  also  an  exacting  financial  bureau, 
an  “exchequer,”  began  to  take  definite  shape  under 
the  management  of  his  expert  ministers;  but  very 
few  new  laws  were  published.  The  most  characteristic 
legal  exploits  of  the  Norman  period  are  the  attempts 
made  by  various  private  persons  to  reconstruct  “the 
law  of  St.  Edward.”  They  translate  some  of  the  old 
English  dooms  into  Latin  as  best  they  can— a  difficult 
task,  for  the  English  language  is  rapidly  taking  a  new 
shape.  They  modify  the  old  dooms  to  suit  a  new  age. 
They  borrow  from  foreign  sources— from  the  canon  law 
of  the  Catholic  Church,  from  the  Frankish  capitularies, 
now  and  again  from  the  Roman  law-books.  But  in 
Henry  I’s  reign  they  still  regarded  the  old  English 
dooms,  the  law  of  King  Edward,  as  the  core  of  the 
law  that  prevails  in  England.  They  leave  us  wonder¬ 
ing  how  much  practical  truth  there  is  in  what  they 
say;  whether  the  ancient  criminal  tariffs  that  they 
transcribe  are  really  observed;  whether  the  French¬ 
men  who  preside  in  court  pay  much  attention  to 
the  words  of  Canute,  even  when  those  words  have 
been  turned  into  Latin  or  into  French.  Still,  their 
efforts  assure  us  that  there  has  been  rather  a  dis¬ 
location  than  a  complete  break  in  the  legal  history 
of  England;  also  that  the  Frenchmen  have  not  in¬ 
troduced  much  new  law  of  a  sufficiently  definite  kind 
to  be  set  down  in  writing. 
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King  Henry  and  his  able  ministers  came  just  in 
time— a  little  later  would  have  been  too  late:  English 
law  would  have  been  unified,  but  it  would  have  been 
Romanised.  We  have  been  wont  to  boast,  perhaps  too 
loudly,  of  the  pure  “Englishry”  of  our  common  law. 
This  has  not  been  all  pure  gain.  Had  we  “received” 
the  Roman  jurisprudence  as  our  neighbours  received 
it,  we  should  have  kept  out  of  many  a  bad  mess 
through  which  we  have  plunged.  But  to  say  nothing 
of  the  political  side  of  the  matter,  of  the  absolute 
monarchy  which  Roman  law  has  been  apt  to  bring 
in  its  train,  it  is  probably  well  for  us  and  for  the 
world  at  large  that  we  have  stumbled  forwards  in 
our  empirical  fashion,  blundering  into  wisdom.  The 
moral  glow  known  to  the  virtuous  schoolboy  who  has 
not  used  the  “crib”  that  was  ready  in  his  hand,  we 
may  allow  ourselves  to  feel;  and  we  may  hope  for 
the  blessing  which  awaits  all  those  who  have  honestly 
taught  themselves  anything. 

In  a  few  words  we  must  try  to  tell  a  long  story. 
On  the  continent  of  Europe  Roman  law  had  never 
perished.  After  the  barbarian  invasions  it  was  still 
the  “personal  law”  of  the  conquered  provincials.  The 
Franks,  Lombards,  and  other  victorious  tribes  lived 
under  their  old  Germanic  customs,  while  the  van¬ 
quished  lived  under  the  Roman  law.  In  the  course 
of  time  the  personal  law  of  the  bulk  of  the  inhabitants 
became  the  territorial  law  of  the  country  where  they 
hved.  The  Roman  law  became  once  more  the  general 
law  of  Italy  and  of  Southern  France;  but  in  so  doing  it 
lost  its  purity,  it  became  debased  and  vulgarised 
Roman  law,  to  be  found  rather  in  traditional  custom 
than  in  the  classical  texts,  of  which  very  little  was 
known.  Then,  at  the  beginning  of  the  twelfth  cen¬ 
tury,  came  a  great  change.  A  law-school  at  Bologna 
began  to  study  and  to  teach  that  Digest  in  which 
Justinian  had  preserved  the  wisdom  of  the  great 
jurists  of  the  golden  age.  A  new  science  spread  out¬ 
wards  from  Bologna.  At  least  wherever  the  power  of 
the  emperor  extended,  Roman  law  had— so  men 
thought— a  claim  to  rule.  The  emperors,  though  now 
of  German  race,  were  still  the  Roman  emperors,  and 
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the  laws  of  their  ancestors  were  to  be  found  in  Jus¬ 
tinian’s  books.  But  further,  the  newly  discovered 
system— for  we  may  without  much  untruth  say  that 
it  was  newly  discovered— seemed  so  reasonable  that 
it  could  not  but  affect  the  development  of  law  in 
countries  such  as  France  and  England,  which  paid 
no  obedience  to  the  emperors. 

And  just  at  this  time  a  second  great  system  of 
cosmopolitan  jurisprudence  was  taking  shape.  For 
centuries  past  the  Catholic  Church  had  been  slowly 
acquiring  a  field  of  jurisdiction  that  was  to  be  all 
her  own,  and  for  the  use  of  the  ecclesiastical  tribu¬ 
nals  a  large  body  of  law  had  come  into  being,  con¬ 
sisting  of  the  canons  published  by  Church  Councils 
and  the  decretal  epistles— genuine  and  forged— of  the 
Popes.  Various  collections  of  these  were  current,  but 
in  the  middle  of  the  twelfth  century  they  were  super- 
ceded  by  the  work  of  Gratian,  a  monk  of  Bologna. 
He  called  it  “The  Concordance  of  Discordant 
Canons,”  but  it  soon  became  known  everywhere  as 
the  Decretum.  And  by  this  time  the  Popes  were  very 
busy  in  pouring  out  decretal  letters,  sending  them 
into  all  comers  of  the  western  world.  Authorita¬ 
tive  collections  of  these  “decretals”  were  published, 
and  the  ecclesiastical  lawyer  ( the  “canonist”  or 
“decretist”)  soon  had  at  his  command  a  large  mass 
of  written  law  comparable  to  that  which  the  Roman 
lawyer  (the  “civilian”  or  “legist”)  w^as  studying.  A 
Corpus  Juris  Canonici  begins  to  take  its  place  beside 
the  Corpus  Juris  Civilis.  Very  often  the  same  man 
had  studied  both;  he  was  a  “doctor  of  both  laws”; 
and,  indeed,  the  newer  system  had  borrowed  largely 
from  the  older;  it  had  borrowed  its  form,  and  a  good 
deal  of  its  matter  also. 

The  canonical  jurisprudence  of  the  Italian  doctors 
became  the  ecclesiastical  law  of  the  western  world. 
From  all  local  courts,  wherever  they  might  be,  there 
was  an  appeal  to  the  ultimate  tribunal  at  Rome.  But 
the  temporal  law  of  every  country  felt  the  influence 
of  the  new  learning.  Apparently  we  might  lay  down 
some  such  mle  as  this— that  where  the  attack  is 
longest  postponed,  it  is  most  severe.  In  the  thirteenth 
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century  the  Parliament  of  Paris  began  the  work  of 
harmonising  and  rationalising  the  provincial  cus¬ 
toms  of  Northern  France,  and  this  it  did  by  Roman¬ 
ising  them.  In  the  sixteenth  century,  after  "the 
revival  of  letters,”  the  Italian  jurisprudence  took  hold 
of  Germany,  and  swept  large  portions  of  the  old 
national  law  before  it.  Wherever  it  finds  a  weak, 
because  an  uncentralised,  system  of  justice,  it  wins 
an  easy  triumph.  To  Scotland  it  came  late;  but  it 
came  to  stay. 

To  England  it  came  early.  Very  few  are  the  uni¬ 
versities  which  can  boast  of  a  school  of  Roman  law 
so  old  as  that  of  Oxford.  In  the  troubled  days  of  our 
King  Stephen,  when  the  Church  was  urging  new 
claims  against  the  feeble  State,  Archbishop  Theobald 
imported  from  Italy  one  Vacarius,  a  Lombard  lawyer, 
who  lectured  here  on  Roman  law,  and  wrote  a  big 
book  that  may  still  be  read.  Very  soon  after  this 
Oxford  had  a  flourishing  school  of  civil  and  canon 
law.  Ever  since  William  the  Conqueror  had  solemnly 
sanctioned  the  institution  of  special  ecclesiastical 
courts,  it  had  been  plain  that  in  those  courts  the  law 
of  a  Catholic  Church,  not  of  a  merely  English  Church, 
must  prevail;  also  that  this  law  would  be  in  the  main 
Italian  law.  In  the  next  century,  as  all  know,  Henry 
and  Becket  feU  out  as  to  the  definition  of  the  province 
that  was  to  be  left  to  the  ecclesiastical  courts.  The 
battle  was  drawn;  neither  combatant  had  gained  all 
that  he  wanted.  Thenceforward  until  the  Protestant 
Reformation,  and  indeed  until  later  than  that,  a  bor¬ 
der  warfare  between  the  two  sets  of  courts  was 
always  simmering.  Victory  naturally  inclined  to  those 
tribunals  which  had  an  immediate  control  of  physical 
force,  but  stiU  the  sphere  that  was  left  to  the  canonists 
will  seem  to  our  eyes  very  ample.  It  comprehended 
not  only  the  enforcement  of  ecclesiastical  discipline, 
and  the  punishment— by  spiritual  censure,  and,  in  the 
last  resort,  by  excommunication— of  sins  left  un¬ 
punished  by  temporal  law,  but  also  the  whole  topic 
of  marriage  and  divorce,  those  last  dying  wills  and 
testaments  which  were  closely  connected  with  dying 
confessions,  and  the  administration  of  the  goods  of 


98 


THE  MAITLAND  READER 


intestates.  Why  to  this  day  do  we  couple  ‘Trobate” 
with  “Divorce”?  Because  in  the  Middle  Ages  both 
of  these  matters  belonged  to  “the  courts  Christian.” 
Why  to  “Probate”  and  “Divorce”  do  we  add  “Ad¬ 
miralty”?  Because  the  civilians— and  in  England  the 
same  man  was  usually  both  canonist  and  civilian- 
succeeded,  though  at  a  comparatively  late  time,  in 
taking  to  themselves  the  litigation  that  concerned 
things  done  on  the  high  seas,  those  high  seas  whence 
no  jury  could  be  summoned.  So  for  the  canonist  there 
was  plenty  of  room  in  England;  and  there  was  some 
room  for  the  civilian:  he  was  very  useful  as  a 
diplomatist. 

But  we  were  speaking  of  our  English  common  law, 
the  law  of  our  ordinary  temporal  courts,  and  of  the 
influence  upon  it  of  the  new  Italian  but  cosmopolitan 
jurisprudence;  and  we  must  confess  that  for  a  short 
while,  from  the  middle  of  the  twelfth  to  the  middle 
of  the  thirteenth  century,  this  influence  was  power¬ 
ful.  The  amount  of  foreign  law  that  was  actually  bor¬ 
rowed  has  been  underrated  and  overrated:  we  could 
not  estimate  it  without  descending  to  details.  Some 
great  maxims  and  a  few  more  concrete  rules  were 
appropriated,  but  on  the  whole  what  was  taken  was 
logic,  method,  spirit  rather  than  matter.  We  may  see 
the  effect  of  this  influence  very  plainly  in  a  treatise  on 
the  Laws  of  England  which  comes  to  us  from  the  last 
years  of  Henry  II.  It  has  been  ascribed  to  Henry’s 
Chief  Justiciar— Viceroy,  we  may  say— Ranulf  Glan- 
vill;  and  whether  or  no  it  comes  from  his  pen  (he 
was  a  layman  and  a  warrior),  it  described  the  prac¬ 
tice  of  the  court  over  which  he  presided.  There  are 
very  few  sentences  in  it  which  we  can  trace  to  any 
Roman  book,  and  yet  in  a  sense  the  whole  book  is 
Roman.  We  look  back  from  it  to  a  law-book  written 
in  Henry  Ts  time,  and  we  can  hardly  believe  that  only 
some  seventy  years  divide  the  two.  The  one  can  at 
this  moment  be  read  and  understood  by  anyone  who 
knows  a  little  of  Medieval  Latin  and  a  little  of  English 
law;  the  other  will  always  be  dark  to  the  most  learned 
scholars.  The  gulf  between  them  looks  like  that  be¬ 
tween  logic  and  caprice,  between  reason  and  im- 
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reason.  And  then  from  the  middle  of  the  thirteenth 
century  we  have  a  much  greater  and  better  book 
than  Glanviirs.  Its  author  we  know  as  Bracton,  though 
his  name  really  was  Henry  of  Bratton.  He  was  an 
ecclesiastic,  an  archdeacon,  but  for  many  years  he 
was  one  of  the  king’s  justices.  He  had  read  a  great 
deal  of  the  Italian  jurisprudence,  chiefly  in  the  works 
of  that  famous  Italian  doctor,  Azo  of  Bologna.  Thence 
he  had  obtained  his  idea  of  what  a  law-book  should 
be,  of  how  law  should  be  arranged  and  stated;  thence 
also  he  borrowed  maxims  and  some  concrete  rules; 
with  these  he  can  fill  up  the  gaps  in  our  English 
system.  But  he  lets  us  see  that  not  much  more  can 
now  be  done  in  the  way  of  Romanisation.  Ever 
since  Henry  H’s  time  the  king’s  court  has  been  hard 
at  work  amassing  precedents,  devising  writs,  and 
commenting  upon  them.  Bracton  himself  has  labori¬ 
ously  collected  five  hundred  decisions  from  the  mile- 
long  Rolls  of  the  Court  and  uses  them  as  his  authori¬ 
ties.  For  him  English  law  is  already  “case  law”;  a 
judgment  is  a  precedent.  While  as  yet  the  science  of 
the  civilians  was  a  somewhat  unpractical  science, 
while  as  yet  they  had  not  succeeded  in  bringing  the 
old  classical  texts  into  close  contact  with  the  fact 
of  mediaeval  life,  the  king’s  court  of  professional 
justices— the  like  of  which  was  hardly  to  be  found  in 
any  foreign  land,  in  any  unconquered  land— had 
been  rapidly  evolving  a  common  law  for  England, 
establishing  a  strict  and  formal  routine  of  procedure, 
and  tying  the  hands  of  all  subsequent  judges.  From 
Bracton’s  day  onwards  Roman  Law  exercises  but  the 
slightest  influence  on  the  English  common  law,  and 
such  influence  as  it  exercises  is  rather  by  way  of  re¬ 
pulsion  than  by  way  of  attraction.  English  law  at  this 
early  period  had  absorbed  so  much  Romanism  that 
it  could  withstand  all  future  attacks,  and  pass  scath- 
less  even  through  the  critical  sixteenth  century. 
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THE  GROWTH  OF  JURISPRUDENCE. 

1154  -  1273. 

(From  Social  England) 

During  the  period  which  divides  the  coronation  of 
Henry  II  (1154)  from  the  coronation  of  Edward  I 
(1272)  definite  legislation  was  still  an  uncommon 
thing.  Great  as  were  the  changes  due  to  Henry's 
watchful  and  restless  activity,  they  were  changes 
that  were  effected  without  the  pomp  of  solemn  law¬ 
making.  A  few  written  or  even  spoken  words  com¬ 
municated  to  his  justices,  those  justices  whom  he 
was  constantly  sending  to  perambulate  the  country, 
might  do  great  things,  might  institute  new  methods  of 
procedure,  might  bring  new  classes  of  men  and  of 
things  within  the  cognisance  of  the  royal  court. 
Some  of  his  ordinances— or  “assizes,”  as  they  were 
called— have  come  down  to  us;  others  we  have  lost. 
No  one  was  at  any  pains  to  preserve  their  text,  be¬ 
cause  they  were  regarded,  not  as  new  laws,  but  as 
mere  temporary  instructions  which  might  be  easily 
altered.  They  soon  sink  into  the  mass  of  unenacted 
“common  law.”  Even  in  the  next,  the  thirteenth, 
century  some  of  Henry's  rules  were  regarded  as  tra¬ 
ditional  rules  which  had  come  down  from  a  remote 
time,  and  which  might  be  ascribed  to  the  Conqueror, 
the  Confessor,  or  any  other  king  around  whom  a 
mist  of  fable  had  gathered. 

Thus  it  came  about  that  the  lawyers  of  Edward  I's 
day— and  that  was  the  day  in  which  a  professional 
class  of  temporal  lawyers  first  became  prominent  in 
England— thought  of  Magna  Carta  as  the  oldest 
statute  of  the  realm,  the  first  chapter  in  the  written 
law  of  the  land,  the  earliest  of  those  texts  the  very 
words  of  which  are  law.  And  what  they  did  their  suc¬ 
cessors  do  at  the  present  day.  The  Great  Charter 
stands  in  the  forefront  of  our  statute  book,  though 
of  late  years  a  great  deal  of  it  has  been  repealed.  And 
certainly  it  is  worthy  of  its  place.  It  is  worthy  of  its 
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place  just  because  it  is  no  philosophical  or  oratorical 
declaration  of  the  rights  of  man,  nor  even  of  the 
rights  of  Englishmen,  but  an  intensely  practical 
document,  the  fit  prologue  of  those  intensely  practical 
statutes  which  English  Parliaments  will  publish  in 
age  after  age.  What  is  more,  it  is  a  grand  compromise, 
and  a  fit  prologue  for  all  those  thousands  of  com¬ 
promises  in  which  the  practical  wisdom  of  the  Eng¬ 
lish  race  will  always  be  expressing  itself.  Its  very 
from  is  a  compromise— in  part  that  of  a  free  grant  of 
liberties  made  by  the  king,  in  part  that  of  a  treaty 
between  him  and  his  subjects,  which  is  to  be  enforced 
against  him  if  he  breaks  it.  And  then  in  its  detailed 
clauses  it  must  do  something  for  all  those  sorts  and 
conditions  of  men  who  have  united  to  resist  John's 
tyranny— for  the  bishop,  the  clerk,  the  baron,  the 
knight,  the  burgess,  the  merchant— and  there  must  be 
some  give  and  take  between  these  classes,  for  not 
all  their  interests  are  harmonious.  But  even  in  the 
Great  Charter  there  is  not  much  new  law;  indeed,  its 
own  theory  of  itself  (if  we  may  use  such  a  phrase) 
is  that  the  old  law,  which  a  lawless  king  has  set  at 
naught,  is  to  be  restored,  defined,  covenanted,  and 
written. 

The  Magna  Carta  of  our  statute  book  is  not 
exactly  the  charter  that  John  sealed  at  Runnymede;  it 
is  a  charter  granted  by  his  son  and  successor,  Henry 
III,  the  text  of  the  original  document  having  been 
modified  on  more  than  one  occasion.  Only  two  other 
acts  of  Henry's  long  reign  attained  the  rank  of 
statute  law.  The  Provisions  of  Merton,  enacted  by  a 
great  assembly  of  prelates  and  nobles,  introduced 
several  novelties,  and  contain  those  famous  words, 
“We  will  not  have  the  laws  of  England  changed,” 
which  were  the  reply  of  the  barons  to  a  request  made 
by  the  bishops,  who  were  desirous  that  our  insular 
rule,  “Once  a  bastard  always  a  bastard,”  might  yield 
to  the  law  of  the  universal  Church,  and  that  marriage 
might  have  a  retroactive  effect.  Among  Englishmen 
there  was  no  wish  to  change  the  laws  of  England.  If 
only  the  king  and  his  foreign  favourites  would  ob¬ 
serve  those  laws,  then,— such  was  the  common  opin- 
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ion— all  would  be  well.  A  change  came;  vague  dis¬ 
content  crystallised  in  the  form  of  definite  grievances. 
After  the  Barons’  War  the  king,  though  he  had  tri¬ 
umphed  over  his  foes,  and  was  enjoying  his  own 
again,  was  compelled  to  redress  many  of  those  griev¬ 
ances  by  the  Provisions  of  Marlborough,  or  as  they 
have  been  commonly  called,  the  Statute  of  Marl- 
bridge.  When,  a  few  years  afterwards,  Henry  died, 
the  written,  the  enacted  law  of  England  consisted 
in  the  main  of  but  four  documents  which  we  can 
easily  read  through  in  half  an  hour— there  was  the 
Great  Charter,  there  was  the  sister-charter  which 
defined  the  forest  law,  there  were  the  Statutes  of 
Merton  and  Marlbridge.  To  these  we  might  add  a  few 
minor  ordinances;  but  the  old  Anglo-Saxon  dooms 
were  by  this  time  utterly  forgotten,  the  law-books 
of  the  Norman  age  were  already  unintelligible,  and 
even  the  assizes  of  Henry  II,  though  but  a  century 
old,  had  become  part  and  parcel  of  “the  common 
law,”  not  to  be  distinguished  from  the  unenacted 
rules  which  had  gathered  round  them.  Englishmen 
might  protest  that  they  would  not  change  the  law  of 
England,  but  as  a  matter  of  fact  the  law  of  England 
was  being  changed  very  rapidly  by  the  incessant 
decisions  of  the  powerful  central  court. 


THE  HISTORY  OF  MARRIAGE, 
JEWISH  AND  CHRISTIAN 

This  notice  of  “The  History  of  Marriage,”  by  the 
Revd.  H.  M.  Luckock,  Dean  of  Lichfield,  first  ap¬ 
peared  in  the  English  Historical  Review  for  October, 
1895.  It  aptly  illustrates  Professor  Maitland’s  con¬ 
summate  powers  as  a  critical  reviewer:  Wit,  style, 
scholarship,  all  are  intimately  interwoven  in  the  beau¬ 
tiful  texture  of  the  English  language. 
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One  of  the  penalties  that  a  learned  man  must  now 
and  then  pay  for  the  fame  that  his  learning  has 
brought  him  is  that  his  lightest  words  will  seem 
serious  to  others,  and  that  if,  passing  for  a  moment 
outside  the  province  that  he  has  made  his  own,  he 
falls  into  mistakes,  those  mistakes  will  be  pointed  out 
by  critics  who  are  incompetent  to  judge  the  strong 
points  of  his  work.  Dr.  Luckock’s  book  on  the  His- 
tory  of  Marriage  is  so  likely  to  become  authoritative 
among  a  large  class  of  readers  and  disputants,  so 
likely  to  be  regarded  as  an  armoury  of  proved  con¬ 
troversial  weapons,  that  the  ungracious  task  of  point¬ 
ing  to  passages  in  it  that  should  either  be  amended 
or  omitted  is  a  task  which  some  one,  though  he  may 
be  profoundly  ignorant  of  biblical,  patristic,  and  tal- 
mudic  lore,  ought  to  undertake;  and  it  falls  to  me  to 
say  that,  whatever  may  be  his  title  to  write  a  history 
of  more  ancient  or  more  modern  affairs,  of  the  text  of 
Leviticus  or  the  text  of  Lyndhurst's  Act,  what  he  has 
written  of  the  middle  ages  requires  careful  revision. 

Though  I  think  that  he  has  made  several  mis¬ 
takes,  it  will  be  sufficient  if  I  single  out  two  para¬ 
graphs.  A  reconsideration  of  them  might  lead  him  to 
a  correction  of  other  passages  and  a  distrust  of  those 
writers  who  have  been  his  guides.  The  error  to  which 
I  shall  refer  lies,  not  in  an  overstatement,  but  in  an 
understatement  of  what  I  take  to  be  part  of  his  case, 
and  therefore  bears  witness  to  his  candour,  for  he  has 
in  the  following  words  (so  it  seems  to  me)  made  un¬ 
necessary  concessions  to  those  whom  he  regards  as 
his  adversaries,  besides  needlessly  tainting  the  fair 
names  of  a  gallant  earl,  a  faithful  countess,  and  two 
august  popes. 

From  the  Norman  Conquest  to  the  beginning 
of  the  seventeenth  century  no  new  Ecclesiastical 
Laws  were  made  on  this  subject  [the  indissolu¬ 
bility  of  marriage].  Dispensations,  however,  for 
remarriage  after  separation  were  from  time  to 
time  sought  and  obtained  from  the  Pope.  There 
were  two  famous  instances  in  the  highest  rank  of 
life.  King  John  had  married  Hadwisa,  daughter 
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of  William,  earl  of  Gloucester,  and  lived  with 
her  for  eleven  years  "without  any  scruple  on  the 
scope  of  consanguinity,  but  being  captivated  by 
the  personal  beauty  of  Isabella  of  Angouleme, 
he  resolved  to  shelter  himseH  under  the  plea  of 
nearness  of  kin  to  obtain  a  divorce.  The  evil  was 
aggravated  by  the  fact  that  his  second  wife  was 
already  betrothed;  but  those  were  the  days  when 
kings  claimed  to  be  a  law  to  themselves,  and  a 
dispensation  was  readily  granted  for  his  adul¬ 
terous  union. 

His  example  was  followed  not  long  after,  in 
the  reign  of  Henry  III,  by  Simon  de  Montfort, 
who  appealed  to  Rome  to  obtain  a  ratification 
for  a  second  marriage,  while  his  lawful  wife  was 
still  living.  It  was  in  direct  opposition  to  the 
Canons  and  Constitutions  of  the  Church,  but 
again  the  dispensation  was  granted.  (Morgan, 
On  the  Lew  of  Marriage,  II.  218;  Jebbs'  [corr. 
Tebbs']  Essay,  204.) 

Now  as  to  Montfort’s  case,  I  cannot  but  think  that, 
if  the  dean  of  Lichfield  will  look  for  a  few  minutes 
at  the  evidence,  he  will  see  the  necessity  of  making 
honourable  amends  to  Earl  Simon  and  Pope  Gregory, 
perhaps  also  to  the  countess  Eleanor,  or  of  revealing 
the  name  of  that  other  wife.  Surely  he  is  not  hinting 
at  some  hitherto  undisclosed  scandal  about  the  dow¬ 
ager  of  Flanders,  who,  says  M.  Bemont,  was  old 
enough  to  be  Simon  s  grandmother,  and  who  swore 
that  she  had  not  married  him.  I  fear  that  Dr.  Luck- 
ock’s  informants  were  ignorant  of  her  existence.  The 
names  of  his  informants  he  gives  us  in  the  fairest 
way.  They  are  not  quite  the  names  that  we  should 
have  expected  in  such  a  context,  not  Bemont  nor 
Pauli,  not  Prothero  nor  Creighton  nor  Nor  gate,  but 
Morgan  and  Tebbs;  still  any  warrantors  are  better 
than  none. 

In  the  year  1822,  the  Society  for  Promoting  Chris¬ 
tian  Knowledge  in  the  diocese  of  St.  David’s  having 
offered  a  prize  of  fifty  pounds,  Mr.  H.  V.  Tebbs,  proc¬ 
tor  in  Doctors’  Commons,  set  to  work,  and  within  a 
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short  space  of  time— two  months,  if  I  read  him  rightly 
—produced  an  essay  on  the  “Scripture  Doctrine  of 
Adultery  and  Divorce,”  which  wandered  through 
many  ages  and  lands,  and  promoted  Christian  knowl¬ 
edge  within  the  aforesaid  diocese  in  the  manner  fol¬ 
lowing,  that  is  to  say:— 

In  1199,  King  John  being  divorced  from  the 
duke  of  Gloucester's  daughter  was  in  the  same 
year  remarried  to  Isabell,  the  heiress  of  a  noble 
family.  And,  indeed.  King  John's  first  wife  had 
been,  previously  to  her  marriage  with  him,  di¬ 
vorced  from  Henry  de  Leon,  duke  of  Saxony. 

Matthew  Paris  makes  mention  of  the  case  of 
Simon  de  Montford,  in  Henry  Ill's  time,  in  which 
the  pope,  in  opposition  to  the  laws  and  canons 
of  the  church,  granted  a  dispensation,  and  then 
ratified  his  second  marriage.  ( Matth.  Paris,  Hist., 
p.  455). 

Now  it  is  always  dangerous  to  speculate  about  the 
origin  of  error,  for  error  is  manifold;  still  if  we  sup¬ 
pose  that  by  p.  455  Mr.  Tebbs  meant  p.  465  in  Wats' 
edition,  we  shall  come  to  a  passage  in  which  Mat¬ 
thew  Paris  speaks  of  a  marriage  contracted  by  Mont- 
fort  and  also  of  a  papal  dispensation.  Had  Mr. 
Tebbs  been  in  less  haste  to  earn  a  prize  and  promote 
Christian  knowledge,  he  might  have  turned  over  a 
few  pages  and  come  upon  another  passage  in  which 
Paris  says  more  of  that  marriage  and  that  dispensa¬ 
tion.  He  would  have  come  upon  the  well-worn 
story  of  the  widowed  girl's  rash  vow,  and  would  have 
discovered  that  (to  put  the  matter  technically)  the 
impediment  to  the  marriage  was  not  the  ligamen  of 
the  husband,  but  the  votum  of  the  wife.  I  am  in¬ 
clined  to  think  that,  if  he  had  carried  his  researches 
yet  a  little  further,  he  would  have  found  that  no 
papal  dispensation  was  necessary  for  the  validation 
of  this  marriage;  in  other  words,  that  Pope  Gregory 
(who  knew  his  canon  law)  decided,  and  was  right 
in  deciding,  that  a  votum  castitatis,  however  solemn, 
provided  that  it  did  not  amount  to  a  professio  in 
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some  recognised  religious  order,  was  no  impedimen- 
tum  dirimens.  Simon  and  Eleanor  had  sinned,  but 
their  marriage  was  a  good  marriage.  As  to  that  other 
wife,  I  fancy  that  the  rapid  Mr.  Tebbs  invented  her. 
He  saw  the  words  Et  dispensavit  dominus  Papa  cum 
ipsa,  prout  sermo  sequens  declarabit  He  had  no 
mind  or  no  time  to  look  for  the  sermo  sequens;  he 
saw  that  the  pope  ‘‘dispensed”  with  some  woman, 
and  took  this  to  mean  that  Simon  was  suffered  to 
put  away  wife  No.  1  (whether  she  was  Eleanor  or 
no  he  does  not  tell  us)  and  marry  wife  No.  2.  The 
pope  of  Rome  used  to  do  such  things— in  England 
and  the  year  1822:  Christian  knowledge  affirmed  it. 

In  Dr.  Luckock's  index  we  may  read,  “Cosin,  bish¬ 
op,  his  carelessness  in  quoting  authorities— mischie¬ 
vous  consequences  of  this  ...”  I  know  not  how  care¬ 
less  Bishop  Cosin  was,  or  how  much  mischief  his  care¬ 
lessness  may  have  done,  but  I  do  not  think  that  Mr. 
Tebbs  was  careful,  and  he  seems  to  me  to  have  done 
more  mischief  than  I  should  have  thought  him 
capable  of  doing,  so  artless  were  his  ways.  However, 
he  succeeded  in  deceiving  the  Rev.  Hector  Davies 
Morgan,  who  (so  the  Dictionary  of  National  Biog¬ 
raphy  says)  had  gained  another  of  these  >C50  prizes 
by  promoting  Christian  knowledge,  and  who  in  1826 
published  a  book  on  the  doctrine  and  law  of  mar¬ 
riage.  Morgan  repeated  what  Tebbs  had  said,  add¬ 
ing  a  generalising  ornament  of  that  kind  which  his¬ 
torical  essayists  used  to  think  permissible  and  ele¬ 
gant.  These  sad  cases  of  Simon  and  John  he  sets  be¬ 
fore  us  as  mere  examples  of  the  sort  of  thing  that 
your  mediaeval  pope  would  do.  “The  facility  with 
which  such  dispensations  were  granted  is  strikingly 
illustrated  by  the  case  of  King  John.”  There  are  some 
marriages  with  which  we  who  are  not  popes  can  dis¬ 
pense.  One  of  Earl  Simon's  seems  to  have  belonged 
to  this  class.  I  think  that  the  dean  of  Lichfield  will 
not  be  infringing  any  papal  prerogative  if  he  dis¬ 
penses  with  that  marriage  for  the  future. 

Turning  to  King  John,  we  feel  almost  angry  with 
Dr.  Luckock  for  suppressing  that  thrilling  episode 
in  these  Morgano-Tebbsian  Gesta  Pontificum  which 
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introduces  us  to  Henry  de  Leon,  duke  of  Saxony. 
And  I  am  not  certain  that  something  true  might  not 
be  made  of  it,  if  we  held  that  a  count  of  Maurienne 
must  be  also  a  count  of  Mortain  ( Mortain,  Maurienne, 
Macedon,  and  Monmouth  were  much  alike  in  the 
diocese  of  St.  David's),  or  that  Clementia  of  Zarin- 
gen  was  identical  with  her  own  daughter,  though  in 
the  latter  case  we  might  also  have  to  hold  that  a  boy 
but  five  or  six  years  old  could  be  irrevocably  bound 
by  a  marriage  contract.  That  httle  John  should  marry 
the  divorced  wife  (or,  in  strictness  of  law,  discarded 
mistress)  of  his  sisters  husband,  adds  a  spice  of 
horror  to  the  tale  and  sets  us  thinking  about  that 
inscrutable  mystery  the  affinitas  secundi  generis.  Dr. 
Luckock  saw  that  there  was  something  wrong  with 
Henry  “de  Leon.”  The  pity  is  that  when  his  scep¬ 
ticism  had  been  once  aroused  it  fell  asleep  again 
and  left  the  accusation  against  Innocent  III  unre¬ 
tracted.  The  pope  is  still  supposed  to  do  something 
wrong  and  to  enable  our  bad  king  to  be  “a  law  unto 
himself.” 

John's  matrimonial  affairs  are  not  so  plain  as  might 
be  wished.  Contemporary  Englishmen  seem  to  have 
been  somewhat  uncertain  as  to  what  really  happened. 
We  start  of  course  with  this,  that  he  went  through 
the  form  of  marriage  with  Isabella,  otherwise  Avice, 
of  Gloucester;  and  that  if  there  was  no  dispensation 
in  the  case,  this  would-be  marriage  between  persons 
who  stood  to  each  other  on  the  third  degree  of  con¬ 
sanguinity  was  a  nullity.  John  and  Isabella  are  liv¬ 
ing  together  in  incestuous  concubinage;  it  is  John^s 
duty  to  put  Isabella  away,  and  if  Pope  Innocent 
commands  him  to  do  so,  we  need  not  be  surprised. 
Thus  we  may  understand  the  rumour  which  found 
credence  in  an  English  monastery  to  the  effect  that 
the  pope  issues  such  a  command  and  that  John  obeyed 
it.  That  is  a  consistent  story.  Nevertheless  we  may 
be  fairly  certain  that  it  is  not  true.  We  learn  from 
another  and  trustier  source  that  there  had  been  some 
papal  dispensation  for  the  union  between  these  sec¬ 
ond  cousins,  and  we  are  told  that  the  pope  was 
vexed  when  certain  French  bishops  pronounced  a 
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divorce,  or,  to  use  stricter  language,  declared  that 
the  marriage  was  null.  This  they  may  well  have  done 
without  questioning  the  pope’s  power  of  removing 
the  impediment  that  lay  between  John  and  his  kins¬ 
woman.  For  any  one  of  twenty  reasons  they  may 
have  held  that  the  document  which  John  had  obtained 
from  the  papal  chancery  did  not  meet  the  case.  I  am 
not  defending  them;  I  know  not  whether  they  need 
defence,  but  it  seems  quite  possible  that  if  an  appeal 
to  Rome  had  been  made  against  their  sentence  it 
would  have  been  reversed.  Isabella,  it  may  be,  was 
not  so  anxious  to  retain  the  king  of  England  as  Inge- 
borg  was  to  retain  the  king  of  France;  we  know  that 
she  tried  two  other  husbands  before  she  died.  But, 
whichever  story  be  true,  the  marriage  with  the  Glou¬ 
cester  heiress  was  pronounced  null  by  the  ecclesias¬ 
tical  court.  Indeed  John  seems  to  have  been  at  pains 
to  obtain  a  sentence  from  the  Norman  bishops  and 
another  sentence  from  the  bishops  of  his  more  south¬ 
erly  dominions.  John,  then,  if  wicked,  was  none  the 
less  an  unmarried  man.  He  required  no  dispensa¬ 
tion  if  he  wanted  to  marry. 

One  point,  at  all  events,  I  should  have  said  was 
beyond  all  reasonable  doubt,  had  not  Dr.  Luckock 
written  the  paragraph  that  I  have  transcribed, 
namely,  that  the  pope  gave  John  no  help  in  getting 
rid  of  Isabella  of  Gloucester.  Innocent  himseK  told 
Philip  of  France  that  John’s  case  had  never  come 
before  the  Roman  see.  Mistaken  he  can  hardly  have 
been.  Why  should  we  not  believe  him? 

Dr.  Luckock,  when  he  rejected  the  pretty  tale  about 
Henry  de  Leon’s  divorced  wife,  may  have  felt  that  he 
was  depriving  his  readers  of  a  harmless  joy,  and 
owed  them  some  compensations.  So  John’s  crime  and 
Innocent’s  complacency  must  be  magnified.  ‘'The  evil 
was  aggravated  by  the  fact  that  his  second  wife  was 
already  betrothed.”  Now  no  doubt  John  behaved 
scurvily  to  the  Lusignans,  and  sorely  was  he  punished 
for  so  doing;  but  we  seem  to  have  very  good  reasons 
for  believing  that  the  contract  between  Hugh  and 
Isabella  was  one  which,  according  to  the  law  of  the 
church,  she  could  avoid.  We  are  told  that  when  she 
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said  her  verba  de  praesenti  she  was  below  the  age 
at  which  a  complete  marriage  was  possible.  Hugh 
might  be  irrevocably  bound,  but  she  was  free  to 
avoid  her  contract,  and  if,  when  old  enough  to  marry, 
she  married  John,  her  marriage  with  John  would  be 
valid  without  any  dispensation.  I  have  not  come 
upon  the  authority  which  asserts  that  there  was  any 
dispensation  at  all  relating  to  this  bond  (such  as  it 
was)  between  Hugh  and  Isabella,  but  I  think  that 
Dr.  Luckock  would  have  considerable  difficulty  in 
proving  that  about  the  year  1200  it  was  unlawful  or 
scandalous  for  a  pope  to  dispense  with  a  marriage 
that  had  not  been  consummated.  Not  so  very  long 
before  that  time  such  a  marriage  would  hardly  have 
been  treated  by  the  church  as  more  than  an  agree¬ 
ment  to  marry.  It  may  be  formally  true  that  after 
1066  (the  date  that  Dr.  Luckock  chooses)  “no  new 
ecclesiastical  laws  were  made”  touching  the  indissolu¬ 
bility  of  marriage,  but  he  does  not,  I  take  it,  doubt 
that  about  a  century  after  that  date  there  was  a  very 
large  change  in  the  canonical  conception  of  the  man¬ 
ner  in  which  a  perfect  and  indissoluble  marriage 
comes  into  existence. 

"Those  are  the  days,”  he  says,  “when  kings  claimed 
to  be  a  law  to  themselves,  and  a  dispensation  was 
readily  granted  for  his  adulterous  union.”  Yes,  and 
these  also  were  days  when  Innocent  was  laying 
France  under  an  interdict  in  order  that  King  Philip 
might  be  constrained  to  dismiss  the  German  adulteress 
and  take  back  the  Danish  wife.  These  popes  were 
shamelessly  inconsistent,  were  they  not? 

Unless  Dr.  Luckock  is  in  possession  of  information 
which  leads  him  to  believe  that  John  s  union  with  his 
cousin  of  Gloucester  and  Earl  Simon’s  union  with 
that  anonymous  lady  were  not  consummated  unions, 
or  were  contracted  between  persons  who  had  never 
been  baptised,  he  is,  if  I  understand  him  rightly, 
charging  two  popes  with  having  done  what  canonists 
of  the  classical  age  said  that  the  popes  never  did,  and 
even  that  no  pope  could  do;  he  is  charging  them 
with  having  dispensed  with  the  impediment  to  mar¬ 
riage  which  consists  in  a  lawful  and  consummate 
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ligamen  uniting  two  Christians.  This  charge  he  has 
brought  not  merely  against  two  popes,  but,  to  all 
appearance,  against  the  two  most  illustrious  of  all 
ecclesiastical  legislators.  He  will,  I  think,  admit  that 
his  “two  famous  instances  in  the  highest  rank  of  life^" 
are  mere  illusions.  He  speaks  of  them,  however,  as  if 
they  were  examples  of  what  was  done  “from  time 
to  time”  by  popes  who  hved  after  the  middle  of  the 
eleventh  century.  If  he  has  some  other  and  some 
better  attested  instances  to  offer,  he  should  give  them 
to  the  world.  I  am  too  ignorant  to  say  that  there  are 
none  to  be  found,  but  any  which  can  be  found  should 
certainly  have  a  place  in  every  history  of  marriage 
law,  for  they  are  conspicuously  absent  in  some  books 
which  nowadays  enjoy  a  higher  repute  than  the  works 
of  Messrs.  Morgan  and  Tebbs. 


THE  HIDE  OF  LAND  IN 
ANGLO-SAXON  ENGLAND 


Despite  its  forbidding  title,  this  short,  extract 
from  the  Domesday  Book  and  Beyond  shows  Mait¬ 
land’s  literary  style  at  its  finest.  Dealing  with  what  he 
described  as  "that  dreary,  intricate,  inhuman  subject 
of  Domesday  measurements,  the  hide  and  carucate 
and  sulung,  the  virgate,  bovate,  and  yoke,”  the 
author  manages  to  inspire  with  his  genius  the  very 
dullness  of  his  subject-matter. 

Long  ago  the  prevailing  idea  may  have  been  that 
team-land,  house-land,  pound-land,  and  fiscal  hide, 
were  or  ought  normally  to  be  all  one;  and  then  the 
discovery  that  there  are  wide  tracts,  in  which  the 
worth  of  an  average  team-land  is  much  less  or  some¬ 
what  greater  than  a  pound,  may  have  come  in  as  a 
disturbing  or  differentiating  force,  and  awakened 
debates  in  the  council  of  the  nation.  We  may,  if  we 
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like  such  excursions,  fancy  the  conservatives  arguing 
for  the  good  old  rule  “One  team-land,  one  hide.”  Then 
“pressure  was  brought  to  bear  in  influential  quarters,” 
and  in  favour  of  their  districts  the  witan  in  their 
moots  jobbed  and  jerrymandered  and  rolled  the 
friendly  log,  for  all  the  world  as  if  they  had  been 
mere  modern  pohticians. 


ROMAN  AND  CANON  LAW 

Reprinted  from  The  History  of  English  Law  (2nd 
ed.  1898)  Vol.  I,  p.  135 

Our  English  law  shows  itself  strong  enough  to 
assimilate  foreign  ideas  and  convert  them  to  its  own 
use.  Of  any  wholesale  ‘reception'  of  Roman  law  there 
is  no  danger.  From  the  day  at  Clarendon  onwards  it 
is  plain  that  we  have  many  consuetudines  which  must 
be  maintained  in  the  teeth  of  leges  and  canones.  The 
king’s  justices,  more  especially  those  of  them  who  are 
clerks,  became  interested  in  the  maintenance  of  a 
system  that  is  all  their  own.  From  time  to  time  the 
more  learned  among  them  will  try  to  attain  a  foreign, 
and  Italian,  standard  of  accuracy  and  elegance;  they 
will  borrow  terms  and  definitions,  they  will  occasion¬ 
ally  borrow  rules;  but  there  must  be  no  dictation 
from  without.  The  imperial  laws  as  such  have  no 
rights  in  England;  the  canon  law  has  its  proper 
province  and  should  know  its  place. 
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THE  AGE  OF  BRACTON 


Reprinted  from  The  History  of  English  Law  (2nd 
ed.  1898)  Vol.  I,  p.  174,  220. 

The  reign  of  Henry  III  (1216-72)  is  in  the  history 
of  our  law  an  age  of  rapid,  but  steady  and  permanent 
growth.  At  the  end  of  that  period  most  of  the  main 
outlines  of  our  medieval  law  have  been  drawn  for 
good  and  all;  the  subsequent  centuries  will  be  able 
to  do  little  more  than  fiU  in  the  details  of  a  scheme 
which  is  set  before  them  as  unalterable.  It  is  difiBcult 
for  any  historian  not  to  take  a  side  in  the  political 
struggle  which  fills  the  reign,  the  simmering  dis¬ 
content,  the  loud  debate  and  the  open  rebellion;  and 
the  side  that  he  takes  will  probably  not  be  that  of 
the  feeble,  wilful  and  faithless  king.  But  even  at 
the  worst  of  times  law  was  steadily  growing.  Henry's 
tyranny  was  the  tyranny  of  one  who  had  a  legal 
system  under  his  control;  it  was  enforced  by  legal 
processes,  by  judgments  that  the  courts  delivered, 
by  writs  that  die  courts  upheld  .  .  . 

On  the  whole  it  is  hard  for  us  to  determine  the 
degree  to  which  knowledge  of  the  law  had  become 
the  exclusive  property  of  a  professional  class.  On  the 
one  hand,  there  were  many  things  in  Bracton's  book 
which  were  beyond  the  comprehension  of  the  laity 
—  some  things,  we  suspect,  that  were  too  refined  for 
the  ordinary  lawyer  —  and  it  was  fully  admitted  that 
the  prudent  litigant  should  employ  a  skilful  pleader. 
Even  the  writer  of  the  Leges  Henrici  had  observed 
that  we  better  understand  another  person's  cause 
than  our  own.  But  the  group  of  professional  lawyers 
which  had  formed  itself  around  the  king's  court 
was  small;  the  king's  permanent  justices  were  few, 
the  Serjeants  were  few,  and  some  seven  score  ap¬ 
prentices  and  attorneys  seemed  enough.  A  great  deal 
of  legal  business  was  still  being  transacted,  a  great 
deal  of  justice  done,  by  those  who  were  not  pro- 
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fessional  experts.  The  knight,  the  active  country 
gentleman,  would  at  times  be  employed  as  a  justice 
of  assize  or  of  gaol  dehvery,  besides  making  the 
judgments  in  the  county  court.  The  cellerer  of  the 
abbey  would  preside  in  its  manorial  courts  and 
be  ready  to  draw  a  lease  or  a  will.  The  freeholders 
of  the  shire,  besides  attending  the  communal  and  the 
manorial  courts,  would  have  hard  work  to  do  as 
jurors;  often  they  would  be  called  to  Westminster, 
and  as  yet  the  separation  of  matter  of  law  from  mat¬ 
ter  of  fact  was  not  so  strict  that  a  juror  could  afford 
to  know  nothing  of  legal  rules.  In  one  way  and 
another  the  common  folk  were  constantly  receiving 
lessons  in  law;  the  routine  of  their  lives  often  took 
them  into  the  courts,  even  into  courts  presided  over 
by  a  Pateshull,  a  Raleigh,  a  Bracton.  This  healthy  co¬ 
operation  of  all  sorts  and  conditions  of  men  in  the 
work  of  the  law  prevents  the  jurist  from  having  it 
all  his  own  way  and  making  the  law  too  fine  a  thing 
for  common  use. 


THE  MEDIAEVAL  BOROUGH 
(Ibid.  Vol.  I.  p.  688) 

Men  are  drilled  and  regimented  into  communities 
in  order  that  the  state  may  be  strong  and  the  land 
may  be  at  peace.  Much  of  the  communal  life  that  we 
see  is  not  spontaneous.  The  community  is  a  commu¬ 
nity,  not  because  it  is  a  self-sufficient  organism,  but 
because  it  is  a  subordinate  member  of  a  greater 
community,  of  a  nation.  The  nation  is  not  a  system 
of  federated  communities;  the  king  is  above  all  and 
has  a  direct  hold  on  every  individual.  The  commu¬ 
nities  are  far  more  often  the  bearers  of  duties  than 
of  rights;  they  appear  before  the  courts  chiefly  as 
punishable  units;  the  proudest  city  will  lose  its  liber- 
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ties  if  it  exceeds  or  abuses  those  powers  that  are 
given  to  it  from  above.  But  above  the  king  himself 
—thus  even  a  royal  justice  may  think  —  is  the  greatest 
of  all  communities,  ‘the  university  of  the  realm.’  The 
England  that  saw  the  birth  of  English  law,  the  Eng¬ 
land  of  Magna  Carta  and  the  first  parhaments,  was 
a  much  governed  and  a  httle  England. 


THE  CANONICAL  THEORY  OF  MARRIAGE 

(Ibid.  Vol.  II,  p.  368) 

The  scheme  at  which  they  thus  arrived  was  cer¬ 
tainly  no  masterpiece  of  human  wisdom.  Of  all  the 
people  in  the  world  lovers  are  the  least  likely  to  dis¬ 
tinguish  precisely  between  the  present  and  the  future 
tenses.  In  the  middle  ages  marriages,  or  what  looked 
like  marriages,  were  exceedingly  insecure.  The  union 
which  has  existed  for  many  years  between  man  and 
woman  might  with  fatal  ease  be  proved  adulterous, 
and  there  would  be  hard  swearing  on  both  sides 
about  T  wiU’  and  T  do.’ 


CAUSATION  IN  ANCIENT  LAW 
(Ibid.  Vol.  II,  p.  470) 

Guesswork  perhaps  would  have  taught  us  that  bar¬ 
barians  will  not  trace  the  chain  of  causation  beyond 
its  nearest  hnk,  and  that,  for  example,  they  will  not 
impute  one  man’s  death  to  another  unless  that  other 
has  struck  a  blow  which  laid  a  corpse  at  his  feet. 
All  the  evidence  however  points  the  other  way:  —  I 
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have  slain  a  man  if  but  for  some  act  of  mine  he 
might  perhaps  be  yet  alive.  Very  instructive  is  a 
formula  which  was  still  in  use  in  the  England  of  the 
thirteenth  century;  one  who  was  accused  of  homicide 
and  was  going  to  battle  was  expected  to  swear  that 
he  had  done  nothing  whereby  the  dead  man  was 
‘further  from  life  or  nearer  to  death.'  Damages  which 
the  modem  English  lawyer  would  assuredly  describe 
as  ‘too  remote/  were  not  too  remote  for  the  author  of 
the  Leges  Henrici.  At  your  request  I  accompany  you 
when  you  are  about  your  own  affairs,  my  enemies 
fall  upon  and  kill  me;  you  must  pay  for  my  death. 
You  take  me  to  see  wild-beast-show  or  that  interest¬ 
ing  spectacle  a  madman;  beast  or  madman  kills  me; 
you  must  pay.  You  hang  up  your  sword;  some  one 
else  knocks  it  down  so  that  it  cuts  me;  you  must  pay. 
In  none  of  these  cases  can  you  honestly  swear  that 
you  did  nothing  to  bring  about  death  or  wound. 


LAW  AT  THE  UNIVERSITIES 


This  was  a  paper  read  by  Maitland  to  the  Cambridge 
Law  Club  in  1901,  and  is  representative  of  his 
mature  views  on  the  subject  of  English  legal  educa¬ 
tion.  It  is  here  reprinted  from  the  Collected  Papers, 
vol.  3,  p.  419. 


The  Cambridge  Law  Club  was  founded  in  1888, 
and  in  the  summer  of  1889  I  was  appointed  its  Sec¬ 
retary:  in  other  words  it  has  existed  for  14  years  and 
during  nearly  the  whole  of  that  time  I  have  been  its 
only  officer.  This  afternoon  I  am  going  to  place  my 
resignation  in  your  hands,  with  Qianks  to  you  for 
your  kindly  toleration  of  the  least  business-like  sec¬ 
retary  that  any  club  ever  had.  Even  if  there  were  no 
circumstances  of  the  particular  case  I  should  be  in¬ 
clined  to  decide  that  thirteen  years  is  by  at  least  three 
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years  too  long  a  time  for  anyone  to  manage  such 
affairs  as  we  have,  and  that  the  aged  should  mak^ 
room  for  the  young:  but  as  you  are  aware  there  are 
some  circumstances  of  the  particular  case  which  make 
my  retirement  necessary.  A  secretary  in  partibus  in- 
fidelium  is  of  little  use  to  you,  and  if  the  spirit  is 
willing  the  flesh  is  weak. 

In  those  spacious  days  when  conveyancers  were 
paid  by  length  and  no  self-respecting  person  was 
allowed  to  leave  the  world  until  he  had  set  his  hand 
to  a  handsome  array  of  common  law  folios  it  was 
usual  to  make  a  testator  say  that  though  weak  in  body 
he  was  of  a  whole  and  disposing  mind.  It  is,  so  I 
hope,  with  a  whole  and  disposing  mind  that  I  make 
and  publish  my  last  will  and  testament  in  manner 
following  (that  is  to  say):— 

I  observe  with  penitence  that  a  club  which  began 
by  meeting  twice  a  term  in  accordance  with  its  rules 
now  meets  but  once  a  term,  against  the  form  of  the 
statute  in  that  case  made  and  provided.  I  acknowledge 
my  fault.  At  the  same  time  I  should  like  to  observe 
that  the  competition  for  the  honour  of  reading  a 
paper  to  the  Club  has  not  been  keen:  members  bear¬ 
ing  essays  in  their  hands  have  not  had  to  shoulder 
each  other  out  of  the  way  that  leads  to  the  Secretary's 
rooms.  I  hope  that  my  successors  ardour  and  vigour 
will  after  a  little  while  bring  back  the  Club  into  the 
old  path  of  constitutional  duty.  For  I  believe  (and 
this  is  what  I  have  to  say  this  afternoon)  that  the 
Club  has  a  useful  function  to  perform. 

I  think  it  a  matter  of  importance  that  all  those 
who  are  engaged  in  teaching  law  at  Cambridge 
should  meet  each  other  in  what  I  may  call  socially 
pleasant  circumstances.  I  will  not  dwell  on  the  mere 
pleasantness  except  by  saying  this:— Cambridge  is  a 
curious  place.  We  all  live  so  much  under  the  influence 
of  time  tables  that  it  is  very  possible  for  a  man  to 
reside  here  and  to  take  a  fairly  active  part  in  uni¬ 
versity  affairs  and  yet  hardly  ever  to  see  some  other 
men  whom  he  would  be  very  glad  to  meet.  On  most 
days  I  go  to  the  University  Library  at  about  the  same 
hour.  As  I  go  and  return  I  daily  see  the  same  men 
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at  about  the  same  places,  while  other  men  (whom 
perhaps  I  like  much  better)  I  never  see  at  all.  They 
go  out  earlier  or  they  go  out  later.  You  know  what  I 
mean  and  I  will  not  enlarge  upon  it. 

Nor  upon  the  mere  pleasantness  of  our  meetings 
will  I  dwell.  Only  this  I  will  say  that  having  had  a 
little  experience  of  two  Special  Boards  of  Studies 
besides  the  Law  Board  I  think  we  law  men  may  con¬ 
gratulate  ourselves  upon  the  pleasantness  of  our 
intercourse  and  the  dispatchfulness  of  our  official 
organ.  Jealous  critics  may  ascribe  this  to  our  laziness 
or  to  the  vis  inertiae  of  the  law.  I  am  disposed  to 
attribute  some  httle  influence  to  our  Club.  I  do  not 
want  to  fall  into  platitude,  still  I  think  it  true  as  a 
general  rule  that  the  more  men  see  of  each  other,  the 
better  they  understand  each  other,  and  the  better  they 
understand  each  other  the  better  they  like  each  other. 
I  hope  that  this  in  not  an  unduly  optimistic  creed. 

Major  a  canamus.  I  have  used  the  plnase  our  official 
organ,  meaning  thereby  the  Special  Board  for  Law, 
and  you  will  not  suppose  for  one  moment  that  I  am 
in  revolt  against  that  august  body  if  I  say  that  I  like 
to  think  of  our  Law  Club  as  our  unofficial  organ— the 
unofficial  moot  of  the  lagemanni  de  Grentebrigia.  I 
do  not  undervalue  the  pleasure  or  the  profit  that  has 
accrued  to  us  by  some  very  interesting  papers  that 
we  have  heard:  papers  on  legal  problems  and  legal 
history— but  I  am  going  to  suggest  that  a  little  new 
blood  might  be  introduced  into  a  body  that  I 
can  hardly  call  full-blooded  and  that  in  course 
of  time  the  number  of  meetings  might  be  raised 
to  the  constitutional  standard  if  it  was  understood 
among  us  that  the  most  acceptable  subject  for  a 
paper  is  some  question  affecting  the  teaching  of  law 
in  Cambridge.  Each  of  us  has  his  own  study— it  may 
be  Roman  law,  it  may  be  Indian  law  or  what  not, 
each  of  us  is  necessarily  a  bit  of  a  specialist  and  I 
can  well  understand  that  each  of  us  is  a  little  un¬ 
willing  to  put  some  bit  of  speciahsm  into  a  paper  for 
the  Club.  He  must  be  brief,  he  is  by  no  means  cer¬ 
tain  that  he  will  really  be  interesting  or  intelligible  to 
more  than  two  or  three  of  his  hearers,  and  he  does 
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not  think  that  the  few  remarks  that  his  paper  will 
evoke  are  likely  to  be  of  very  high  value  to  himself. 
On  the  other  hand  there  is  one  subject  in  which  we  all 
are  interested— the  study  of  law  at  Cambridge:  and 
I  think  that  we  ought  to  have  a  good  deal  to  say  to 
each  other  about  it. 

Before  I  go  further  let  me  make  two  or  three 
remarks  about  the  Law  Board.  I  hope  that  it  is  a 
representative  body.  Still  it  cannot  comprise  all  the 
men  who  are  teaching  law  in  Cambridge,  and  in 
particular  it  cannot  comprise  all  the  younger  men. 
Now  it  is  I  am  sure  no  conventional  untruth  that  I 
utter  when  I  say  that  the  opinions  of  the  young  are 
highly  valued  by  the  old.  If  for  the  moment  I  make 
myself  the  spokesman  of  the  aged  I  would  say  that 
we  are  well  aware  of  the  always  widening  gulf  that 
separates  us  from  the  undergraduates,  and  we  are 
well  aware  that  any  schemes  for  improvement,  any 
adaptations  of  our  machinery  to  the  new  wants  of 
new  times  will  fail  unless  the  opinions  of  the  young 
are  attentively  considered.  Then  again,  the  Law 
Board  is  a  business  body,  and  I  think  that  I  may  call 
it  a  business-like  body.  We  all  feel— at  least  I  feel— 
that  the  Board  Room  is  not  the  place  where  abstract 
questions  can  be  pleasantly  and  profitably  discussed. 
Now  I  think  that  one  of  us  may  often  have  something 
to  say  that  would  be  of  great  interest  to  his  fellows 
though  he  is  not  prepared  to  end  with  a  motion 
which,  if  carried,  would  aim  at  the  alteration  of 
some  statute  or  ordinance  of  the  University.  What  is 
more,  having  some  half-formed  project  in  his  head 
he  may  well  be  desirous  of  ascertaining  the  opinions 
of  other  people  and  seeing  how  the  land  Hes— and  I 
think  that,  in  such  a  case,  this  Club  might  provide  the 
occasion  for  discussions  and  conversations  of  a  most 
useful  kind. 

Let  me  read  from  the  book  the  minutes  of  what 
I  thought  at  the  time  a  very  profitable  meeting  .  .  . 

You  will  understand  that  I  have  not  read  these 
minutes  as  a  precedent  for  confining  our  discussions 
to  proposals  for  changes  in  Examinations;  far  from 
it.  I  think  that  there  are  many  other  matters  of  a 
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somewhat  similar  character  that  might  be  debated. 
In  a  hasty  way  I  will  name  two  or  three. 

Can  we  get  more  money?  That  sounds  like  a 
selfish  and  vulgar  question.  But  in  my  opinion  it  is 
vital  in  the  interests  of  Enghsh  jurisprudence.  I  think 
that  we  might  with  some  confidence  ask  the  question 
—What  has  been  done  for  law  in  England  by  profes¬ 
sors  and  other  endowed  teachers  of  law.  I  will  not  go 
back  to  Blackstone  s  commentaries  and  I  will  spare 
your  blushes  by  saying  nothing  of  Cambridge.  But 
take  the  men  who  are  or  lately  have  been  teaching 
law  at  Oxford  and  take  the  books  that  they  have  writ¬ 
ten— are  not  those  books  among  the  very  best  books 
about  law  that  modern  England  has  produced,  and 
would  they  have  been  written  if  there  had  been  no 
endowments?  I  think  that  a  question  that  we  may  ask 
with  great  confidence.  As  matters  now  stand  an 
endowed  office  is  almost  the  only  reward  that  can 
attract  a  man  from  the  beaten  and  lucrative  paths 
of  practice  and  induce  him  to  write  about  law  some¬ 
thing  that  will  not  be  of  direct  use  to  legal  practi¬ 
tioners.  I  have  spoken  of  professorships  and  reader- 
ships  and  the  like  as  rewards  and  I  am  now  going  to 
say  something  that  will  sound  to  you  extremely 
selfish— but  as  it  seems  to  me  to  be  true  I  will  say  it 
all  the  same.  I  think  that  as  matters  now  stand  in 
England  there  would  be  a  great  need  of  professor¬ 
ships  as  prizes  even  if  the  professor  when  appointed 
fell  at  once  into  his  dotage.  To  take  by  example  a 
matter  in  which  just  at  present  I  am  much  interested. 
How  am  I  as  literary  director  of  the  Selden  Society 
(such  is  my  title)  to  induce  young  men  to  learn 
enough  about  the  law  of  the  fourteenth  centmy  to 
enable  them  to  edit  the  Year  Books.  I  live  in  terror 
lest  the  Savigny  Stift  or  the  Ecole  des  Chartes  should 
undertake  an  edition.  But  there,  I  am  only  saying 
what  you  must  all  feel  in  the  studies  that  you  have 
made  your  own— and  the  question  whether  there  is 
any  hope  of  improvement  is  just  one  of  those  ques¬ 
tions  that  the  Club  might  advantageously  discuss. 
Heaven  forbid  that  the  Club  should  become  a  trade 
union,  still  that  dirty  economic  factor  unfortimately 
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is  a  factor  that  we  cannot  eliminate.  To  be  concrete— 
I  have  long  thought  that  we  ought  to  have  a  reader- 
ship  in  Roman  Law  and  Jurisprudence.  Could  we 
get  one? 

Our  position  as  regards  this  and  similar  matters  is 
beset  by  difficulties.  In  the  present  state  of  the 
finances  of  the  University  a  plea  for  more  money  is 
not  likely  to  meet  with  much  attention  unless  those 
who  urge  it  can  say  that  more  teaching  is  requisite 
and  that  the  teachers  will  have  numerous  hearers. 
And  unfortunately  that  is  not  what  we  can  say  with 
any  great  confidence.  If  the  number  of  candidates 
for  the  Law  Tripos  is  increasing  at  all  it  is  not  in¬ 
creasing  very  rapidly.  What  is  more  (and  here  I  am 
expressing  a  difficulty  of  my  own)  I  am  not  sure 
that  we  ought  to  wish  for  any  great  increase.  When 
I  try  to  take  an  impartial  view  of  the  matter  and  ask 
myself  whether  if  I  had  a  son  at  Cambridge  I  should 
wish  him  to  read  for  the  Law  Tripos— I  find  myself 
saying  that  the  answer  would  depend  upon  my  hypo¬ 
thetical  income.  Place  that  income  at  either  end  of 
the  scale  I  might  answer  Yes.  I  might  say— My  son 
is  to  be  a  solicitor— it  is  highly  important  that  he 
should  get  to  work  at  once  and  for  this  reason  I 
think  that  the  amount  of  law  that  he  can  learn  at 
Cambridge  will  be  decidedly  more  valuable  to  him 
than  an  equivalent  amount  of  history,  natural  science 
or  the  Hke.  And  then  at  the  other  end  of  the  scale  I 
might  be  saying— my  son  is  not  going  to  work  for 
his  living,  he  will  be  a  country  gentleman,  sit  on  the 
county  bench,  go  into  parliament  perhaps,  and  some 
knowledge  of  law  is  hkely  to  be  as  useful  as  any  other 
kind  of  knowledge  that  he  will  acquire  at  the  Uni¬ 
versity.  But  then  I  must  confess  to  you  that  if  the 
boy  was  a  bright  boy  looking  forward  to  a  career  at 
the  bar  and  diere  was  no  great  hurry  for  his  first 
few  guineas,  I  might  be  inclined  to  say.  Well  you 
are  going  to  work  at  law  all  your  life,  you  had  better 
take  a  look  round  at  something  else  before  you  make 
your  plunge  into  the  oceanus  iuris— in  particular  (so 
I  should  say)  a  look  at  history  or  at  ethics  and  politi¬ 
cal  economy.  So  you  see  that  I— and  some  of  you  may 


SELECTED  WRITINGS 


121 


feel  yourselves  in  the  same  position— can  hardly  bring 
myself  to  preach  the  virtues  of  the  Law  Tripos  with 
that  penetrating  and  unquavering  voice  which  might 
gain  an  audience  in  a  place  where  everyone  is  call¬ 
ing  aloud  for  coin.  And  then  on  the  other  hand  what 
I  feel  in  my  own  mind  to  be  the  real  want  is  not 
one  which  will  be  felt  by  the  University  or  the  world 
at  large.  I  want  to  see  a  great  deal  done  that  is  not 
being  done  in  the  way  of  unremunerative  work— work 
done  for  the  history  of  law  and  for  the  theory  of  law 
—and  it  is  only  I  think  with  the  aid  and  stimulus  of 
endowments  that  such  work  will  be  done  at  all. 

It  is  not  an  easy  case  to  argue— and  in  particular  it 
is  not  an  easy  case  to  argue  before  the  rulers  of  the 
Inns  of  Court.  What  can  be  made  intelligible  in  that 
august  quarter  is  that  there  ought  to  be  a  bar  exam¬ 
ination  and  that  teaching  which  leads  to  that  exam¬ 
ination  should  be  provided.  Now  so  far  as  I  can  learn 
this  part  of  their  duty  is  upon  the  whole  satisfactorily 
performed.  I  do  not  think  that  we  are  in  a  position 
to  demand  a  really  severe  examination,  indeed  I  think 
that  to  demand  that  would  be  a  mistake.  There  is,  as 
we  all  know,  a  great  difference  at  this  point  between 
the  two  professions  of  law  and  medicine— the  lay¬ 
men  chooses  his  own  medical  adviser  and  the  State 
may  well  be  right  in  insisting  that  the  medical  student 
shall  have  been  examined  many  times  over  before  he 
obtains  a  licence  to  practise.  On  the  other  hand,  the 
barrister  is  selected  by  one  who  himself  is  an  expert: 
and  really  I  cannot  say  with  any  certainty  that  the 
work  done  by  barristers  would  be  better  done  if  the 
bar  examination  were  severer.  Moreover— and  this 
remark  comprises  both  branches  of  the  profession— 
the  qualities  desirable  in  a  lawyer  are  to  a  very  large 
extent  qualities  that  cannot  be  tested  by  written  ques¬ 
tions  and  answers.  So  I  think  that  in  honesty  we  have 
to  make  the  admission  that  the  people  who  control 
legal  education  in  London  do  fairly  well  what  they 
are  likely  to  regard  as  the  whole  of  their  duty.  And 
I  should  be  ungrateful  if  I  did  not  add  that  (owing 
largely  to  the  efforts  of  certain  judges  of  whom  Cam¬ 
bridge  is  proud)  three  of  the  Inns  of  Court  have 
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subsidized  the  Selden  Society.  More  than  this  it  is 
difficult  to  expect.  If  anything  is  said  about  the 
provision  of  higher  teaching— the  teaching  that  will 
not  fill  rooms— a  natural  answer  is  that  this  is  work 
for  the  Universities. 

I  have  heard  it  said  to  me  by  well-disposed  persons 
—Now  you  at  the  Universities  teach  the  theory— then 
we  in  London  will  see  to  a  working  knowledge  of 
English  law.  That  sounds  plausibly,  and  I  think  it 
very  possible  that  there  are  among  us  here  some  who 
think  that  a  sort  of  theory  of  law— the  generalia  of 
jurisprudence— can  be  profitably  taught  to  those  who 
as  yet  know  nothing  of  any  concrete  system.  Now 
that  is  just  one  of  the  questions  which  might  promote 
a  fruitful  discussion  in  our  Club.  My  own  opinion  is 
that  we  get  our  men  too  young  for  us  to  be  able  to 
deal  with  them  in  the  manner  that  is  thus  suggested. 
I  won't  say  but  that  a  man  who  has  seen  a  little  of  the 
world  and  taken  in  law  through  the  pores  might  not 
intelligently  read  what  we  call  general  jurisprudence 
before  he  studied  the  law  of  Rome  or  England  or 
Germany.  Our  freshmen  are  too  ignorant  of  life. 
When  I  lecture  to  them  I  adjure  them  to  read  the 
newspapers,  more  especially  the  Times.  If  I  could 
have  quite  my  own  way  with  them  I  would  plunge 
them  at  once  into  Dr.  Kenny's  Case  Book  of  Criminal 
Law.  All  this  I  know  to  be  a  disputable  point,  but 
you  will  see  how  my  opinion  about  it  affects  my 
opinion  about  some  other  matters.  To  a  very  large 
extent  our  Tripos  must  be  an  elementary  examination 
in  a  very  concrete  English  law  and  therefore  we  are 
obliged  to  keep  a  good  deal  of  our  teaching  on  a 
pretty  low  level.  Still  I  am  not  sure  that  we  are  doing 
all  that  might  be  done  towards  meeting  that  opinion 
which  would  assign  to  the  Universities  the  office  of 
teaching  theory  and  to  the  Inns  of  Court  the  office 
of  teaching  practice.  I  have  never  concealed  my 
opinion  that  the  distribution  of  papers  between  the 
two  parts  of  the  Law  Tripos  is  not  quite  that  which 
I  should  myself  have  proposed.  I  should  like  to  see 
English  Criminal  Law  and  Jurisprudence  changing 
places.  My  main  reason  for  this— that  on  the  one 
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hand  we  try  to  teach  some  legal  theory  to  those  whose 
heads  are  as  yet  so  empty  of  concrete  rules  that, 
though  they  may  be  able  to  repeat  what  they  have 
been  taught,  they  are  in  no  position  to  understand  it, 
and  that  on  the  other  hand  when  a  youth  is  begin¬ 
ning  to  know  some  concrete  rules  and  to  perceive 
their  play  in  practical  life  then  we  in  effect  say  to 
him— Don't  bother  yourself  about  theories  any  more; 
they  are  for  children;  you  have  put  aside  childish 
things;  leave  your  rules  and  work  your  problems. 

All  this  has  been  said  before.  But  it  seems  to  me 
that  two  events  have  lately  happened  which  go  far 
towards  the  removal  of  certain  difiBculties,  which 
have  hitherto  stood  in  the  way  of  the  sort  of  change 
which  I  should  like  to  see.  In  the  first  place,  we  have 
come  by  two  books  on  English  Criminal  Law  which 
(as  I  think)  have  made  it  as  good  a  subject  for  be¬ 
ginners  as  any  such  subject  could  possibly  be.  I  will 
say  this  in  Dr.  Kenny's  presence  for  I  would  say  it 
in  his  absence:— I  cannot  imagine  two  books  better 
fitted  to  give  a  freshman  his  first  ideas  about  law. 
And  then,  in  the  second  place,  we  have  Mr.  Salmond's 
new  volume.  I  don't  want  to  jump  at  it  at  once— 
before  I  recommended  it  I  should  like  to  hear  the 
opinions  of  all  members  of  the  Law  Club— but  it  is 
the  sort  of  book  for  which  I  have  long  been  looking 
a  book  which  would  give  our  Second  Part  men  a 
hberal  and  liberating  interest  in  their  study  of  English 
law.  However  I  must  not  wander  down  this  bye-path. 

Then  there  is  the  question  whether  the  colleges  or 
any  of  them  could  be  induced  to  do  more  than  they 
are  doing.  Now  as  mere  prizes  for  our  young  men  I 
would  very  rarely  ask  for  fellowships— and  indeed  I 
don't  know  that  I  would  ever  ask  for  them.  But  of 
course  the  fact  that  our  Tripos  is  not  a  high  road 
to  fellowships  hurts  us  in  a  good  many  ways,  and 
( so  I  fear )  is  destined  to  hurt  us  more  and  more.  The 
competition  of  the  history  school  is  becoming  severe, 
and  I  think  will  become  severer,  especially  if  a  cer¬ 
tain  important  college  continues  the  course  that  it  has 
of  late  pursued.  Not  the  least  among  the  good  deeds 
of  the  late  Lord  Acton  was  this,  that  he  raised  history 
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by  many  degrees  in  the  estimation  of  those  whose 
opinions  are  influential  in  the  college  aforesaid— and 
we  are  seeing  the  result.  It  would  be  hard,  however, 
for  any  man  to  do  as  much  for  law,  for  I  do  not  think 
that  law  is  a  subject  about  which  young  men  are 
likely  to  write  dissertations  which  will,  if  I  may  so 
say,  bear  their  excellence  on  their  outside.  However 
I  think  that  here  again  we  have  one  of  those  matters 
to  which  our  attention  ought  to  be  directed  in 
friendly  converse,  and  if  we  could  agree  upon  any 
plan  of  missionary  endeavour  something  might 
come  of  it.  We  are  few  and  don’t  count  for  many  on 
a  division  in  the  Senate  House,  but  Cambrdge  is  a 
place  in  which  men  are  willing  to  listen,  and  if  we 
can’t  get  all  that  we  want  we  may  get  part  of  it.  I 
betray  no  secret  in  saying  that  the  Squire  Law 
Library  came  of  asking.  If  we  had  not  been  urging 
the  demand  for  a  Library  for  some  time  past,  the 
liberality  of  the  testatrix  would  have  found  another 
channel.  If  these  history  men  had  not  been  so 
perversely  modest,  if  they  had  not  deserted  us  and 
turned  their  backs  in  the  day  of  battle  they  might 
now  have  room  enough  for  Lord  Acton’s  books. 

Also  (to  bring  this  paper  to  an  end)  I  want  to  see 
more  prizes  like  the  Yorke  Prize  and  some  more 
Scholarships  like  the  Whewell  Scholarships  now  that 
the  tenure  of  the  Whewell  Scholarships  has  been 
amended.  What  I  want  above  all  things  is  to  provide 
some  stimulus  and  reward  for  men  who  are  no  longer 
undergraduates  which  will  set  them  to  work  at  law 
but  a  little  outside  the  beaten  track  that  leads  to 
briefs  and  fees.  I  have  often  wished  and  wish  still 
that  the  George  Long  Prize  and  the  Chancellor’s 
Medal  were  prizes  for  dissertations,  open  to  men  for 
two  or  three  years  after  the  first  degree.  That  is  the 
time  when  a  young  man  may  be  saved  from  success 
on  the  one  hand  and  disappointment  on  the  other  and 
be  made  a  happy  man  for  life  by  an  interest  in  what 
can  be  the  most  enthralling  of  all  studies. 

But  I  have  said  enough  and  too  much.  I  hope  that 
under  the  guidance  of  a  more  vigorous  secretary 
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the  Club  will  have  these  and  similar  matters  debated 
—especially  by  the  younger  of  its  members— and  will 
become  a  centre  of  organized  opinion. 


ENGLISH  LAW 

Reprinted  from  the  Encyclopaedia  Britannica  (ed., 
1950,  p.  563).  This  study  first  appeared  in  the  1902 
ed.,  vol.  xxviii,  pp.  246-53.  Intended  for  a  wide  audi¬ 
ence,  it  has  been  described  by  A.  L.  Smith  [F.  W. 
Maitland:  (1908)],  as  “the  irreducible  minimum 
which  every  educated  man  should  read.”  The  follow¬ 
ing  extracts  illustrate  Maitland’s  wonderful  powers  of 
compression,  coupled  with  clarity  of  exposition. 


THE  TUDOR  AGE 

A  time  of  strain  and  trial  came  with  the  Tudor 
kings.  It  was  questionable  whether  the  strong  ‘"gov¬ 
ernance”  for  which  the  weary  nation  yearned  could 
work  within  the  limits  of  a  parliamentary  system,  or 
would  be  compatible  with  the  preservation  of  the 
common  law.  We  see  new  courts  appropriating  large 
fields  of  justice  and  proceeding  summarie  et  de  piano; 
the  star  chamber,  the  chancery  the  courts  of  requests, 
of  wards,  of  augmentations,  the  councils  of  the  North 
and  Wales;  a  little  later  we  see  the  high  commission. 
We  see  also  that  judicial  torture  which  Fortescue  had 
called  the  road  to  hell.  The  stream  of  law  reports 
became  intermittent  under  Henry  VIII;  a  few  judges 
of  his  or  his  son’s  reign  left  names  that  were  to  be 
remembered.  In  an  age  of  humanism,  alphabetically 
arranged  “abridgments”  of  mediaeval  cases  were  the 
best  work  of  English  lawyers;  one  comes  to  us  from 
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Anthony  Fitzherbert,  and  another  from  Robert  Broke. 
This  was  the  time  when  Roman  law  swept  like  a  flood 
over  Germany.  The  modern  historian  of  Germany 
will  speak  of  “the  Reception'  (that  is,  the  reception 
of  Roman  law),  as  no  less  important  than  the  Renais¬ 
sance  and  Reformation  with  which  it  is  intimately 
connected.  Very  probably  he  will  bestow  hard  words 
on  a  movement  which  disintegrated  the  nation  and 
consohdated  the  tyranny  of  the  princelings. 

Now  a  project  that  Roman  law  should  be  “re¬ 
ceived"  in  England  occurred  to  Reginald  Pole,  a 
humanist,  and  at  one  time  a  reformer,  who,  with  good 
fortune  might  have  been  either  king  of  England  or 
pope  of  Rome.  English  law,  said  the  future  cardinal 
and  archbishop,  was  barbarous;  Roman  law  was  the 
very  voice  of  nature  pleading  for  “civility"  and  good 
princely  governance.  Pole's  words  were  brought  to 
the  ears  of  his  majestic  cousin,  and  had  the  course  of 
events  been  somewhat  other  than  it  was.  King  Henry 
might  well  have  decreed  a  reception.  The  role  of 
English  Justinian  would  have  perfectly  suited  him, 
and  there  are  distinct  traces  of  the  civilian's  Byzan¬ 
tinism  in  the  doings  of  the  Church  of  England's 
supreme  head.  The  academic  study  of  canon  law  was 
prohibited;  regius  professorships  of  the  civil  law  were 
founded;  civilians  were  to  sit  as  judges  in  the  eccle¬ 
siastical  courts.  A  little  later,  the  protector  Somerset 
was  deeply  interested  in  the  establishment  of  a  great 
school  for  civilians  at  Cambridge.  Scottish  law  was 
the  own  sister  of  English  law,  and  yet  in  Scotland 
we  may  see  a  reception  of  Roman  jurisprudence 
which  might  have  been  more  whole-hearted  than  it 
was,  but  for  the  drift  of  two  British  and  Protestant 
kingdoms  towards  union.  As  it  fell  out,  however, 
Henry  could  get  what  he  wanted  in  Church  and 
State  without  any  decisive  supercession  of  English 
by  foreign  law.  The  omnicompetence  of  an  act  of 
parliament  stands  out  the  more  clearly  if  it  settles  the 
succession  to  the  throne,  annuls  royal  marriages, 
forgives  royal  debts,  defines  religious  creeds,  attaints 
guilty  or  innocent  nobles,  or  prospectively  lends  the 
force  of  statute  to  the  king's  proclamations.  The  comis 
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of  common  law  were  suffered  to  work  in  obscurity, 
for  jurors  feared  fines,  and  matter  of  State  was  re¬ 
served  for  council  or  Star  Chamber.  The  Inns  of 
Court  were  spared;  their  moots  and  readings  did  no 
perceptible  harm,  if  little  perceptible  good. 


THE  EIGHTEENTH  CENTURY 

The  common  law  was  by  no  means  stagnant.  Many 
rules  which  come  to  the  front  in  the  18th  century 
are  hardly  to  be  traced  farther.  Especially  is  this  the 
case  in  the  province  of  mercantile  law,  where  the 
Earl  of  Mansfield’s  long  presidency  over  the  King’s 
Bench  marked  an  epoch.  It  is  too  often  forgotten 
that,  until  Elizabeth’s  reign,  England  was  a  thor¬ 
oughly  rustic  kingdom,  and  that  trade  with  England 
was  mainly  in  the  hands  of  foreigners.  Also  in 
mediaeval  fairs,  the  assembled  merchants  declared 
their  own  “law  merchant,’  ’which  was  considered  to 
have  a  supernational  validity.  In  the  reports  of  the 
common  law  courts  it  is  late  in  the  day  before  we  read 
of  some  mercantile  usages  which  can  be  traced  far 
back  in  the  statutes  of  Italian  cities.  Even  on  the 
basis  of  the  excessively  elaborated  land  law  —  a  basis 
which  Coke’s  Commentary  on  Littleton  seemed  to  have 
settled  for  ever  —  a  lofty  and  ingenious  superstructure 
could  be  reared.  One  after  another  delicate  devices 
were  invented  for  the  accommodation  of  new  wants 
within  the  law;  but  only  by  the  assurance  that  the 
old  law  could  not  be  frankly  abolished  can  we  be 
induced  to  admire  the  subtlety  that  was  thus  dis¬ 
played.  As  to  procedure,  it  had  become  a  maze  of 
evasive  fictions,  to  which  only  a  few  learned  men  held 
the  historical  clue.  By  fiction  the  courts  had  stolen 
business  from  each  other,  and  by  fiction  a  few  com¬ 
paratively  speedy  forms  of  action  were  set  to  tasks 
for  which  they  were  not  originally  framed.  Two 
fictitious  persons,  John  Doe  and  Richard  Doe,  reigned 
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supreme.  On  the  other  hand,  that  healthy  and  vigor¬ 
ous  institution,  the  Commission  of  the  Peace,  with 
a  long  history  behind  it,  was  giving  an  important 
share  in  the  administration  of  justice  to  numerous 
country  gentlemen  who  were  thus  compelled  to 
learn  some  law.  A  like  beneficial  work  was  being  done 
among  jurors,  who  having  ceased  to  be  regarded  as 
witnesses,  had  become  “judges  of  fact.”  No  one 
doubted  that  trial  by  jury  was  the  “palladium”  of 
English  liberties,  and  popularity  awaited  those  who 
would  exalt  the  office  of  the  jurors  and  narrowly 
limit  the  powers  of  the  judge. 


EQUITY 

But  during  this  age  the  chief  addition  to  English 
jurisprudence  was  made  by  the  crystallization  of  the 
chancellors  equity.  In  the  17th  centmy  the  Chancery 
had  a  narrow  escape  from  sharing  the  fate  that  befell 
its  twin  sister  the  Star  Chamber.  Its  younger  sister 
the  Court  of  Requests  perished  under  the  persistent 
attacks  of  the  common  lawyers.  Having  outlived  trou¬ 
bles,  the  Chancery  took  to  orderly  habits,  and  ad¬ 
ministered  under  the  name  of  “equity”  a  growing 
group  of  rules,  which  in  fact  were  supplemental 
law.  Stages  in  this  process  are  marked  by  the  chan¬ 
cellorship  of  Nottingham  and  Hardwicke.  Slowly  a 
continuous  series  of  equity  reports  began  to  flow, 
and  still  more  slowly  an  “equity  bar”  began  to  form 
itself.  The  principal  outhnes  of  equity  were  drawn  by 
men  who  were  steeped  in  the  common  law.  By  way 
of  ornament  a  Roman  maxim  might  be  drawn  from 
a  French  or  Dutch  expositor,  or  a  phrase  which 
smacked  of  that  “nature-rightly”  school  which  was 
dominating  continental  Europe;  but  the  influence 
exercised  by  Roman  law  upon  English  equity  has 
been  the  subject  of  gross  exaggeration.  Parliament 
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and  the  old  courts  being  what  they  were,  perhaps  it 
was  only  in  a  new  court  that  the  requisite  new  law 
could  be  evolved.  The  result  was  not  altogether  satis¬ 
factory.  Freed  from  contact  with  the  plain  man  in 
the  jury-box,  the  chancellors  were  tempted  to  forget 
how  plain  and  rough  good  law  should  be,  and  to 
screw  up  the  legal  standard  of  reasonable  conduct 
to  a  height  hardly  attainable  except  by  those  whose 
purses  could  command  the  constant  advice  of  a  family 
solicitor.  A  court  which  started  with  the  idea  of  doing 
summary  justice  for  the  poor  became  a  court  which 
did  a  highly  refined,  but  tardy  justice,  suitable  only 
to  the  rich. 


BLACKSTONE 

About  the  middle  of  the  century  William  Black- 
stone,  then  a  disappointed  barrister,  began  to  give 
lectures  on  English  law  at  Oxford,  and  soon  after¬ 
wards  he  began  to  publish  his  Commentaries.  Ac¬ 
curate  enough  in  his  history  and  doctrine  to  be  an 
invaluable  guide  to  professional  students  and  a  use¬ 
ful  aid  to  practitioners,  his  book  set  before  the  un¬ 
professional  public  an  artistic  picture  of  the  laws  of 
England  such  as  had  never  been  drawn  of  any  similar 
system.  No  nation  but  the  English  had  so  eminently 
readable  a  law-book,  and  it  must  be  doubtful  whether 
any  other  lawyer  ever  did  more  important  work  than 
was  done  by  the  first  professor  of  English  law.  Over 
and  over  again  the  Commentaries  were  edited,  some¬ 
times  by  distinguished  men,  and  it  is  hardly  too  much 
to  say  that  for  nearly  a  century  the  English  lawyer’s 
main  ideas  of  the  organization  and  articulation  of 
the  body  of  English  law  were  controlled  by  Black- 
stone.  This  was  far  from  all.  The  Tory  lawyer  little 
thought  that  he  was  giving  law  to  colonies  that  were 
on  the  eve  of  a  great  and  successful  rebellion.  Yet 
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so  it  was.  In  America,  where  books  were  few  and 
lawyers  had  a  mighty  task  to  perform,  Blackstone’s 
facile  presentment  of  the  law  of  the  mother  country 
was  of  inestimable  value.  It  has  been  said  that  among 
American  lawyers  the  Commentaries  "stood  for  the 
law  of  Engand,”  and  this  at  a  time  when  the  Ameri¬ 
can  daughter  of  English  law  was  rapidly  growing  in 
stature,  and  was  preparing  herself  for  her  destined 
march  from  the  Atlantic  to  the  Pacific  ocean.  Excising 
only  what  seemed  to  savour  of  oligarchy,  those  who 
had  defied  King  George  retained  with  marvellous 
tenacity  the  law  of  their  forefathers.  Profound  dis¬ 
cussions  of  English  mediaeval  law  have  been  heard 
in  American  courts;  admirable  researches  into  the 
recesses  of  the  Year  Books  have  been  made  in  Ameri¬ 
can  law  schools;  the  names  of  the  great  American 
judges  are  familiar  in  an  England  which  knows 
little  indeed  of  foreign  jurists;  and  the  debt  due  for 
the  loan  of  Blacks  tone’s  Commentaries  is  being  fast 
repaid.  Lectures  on  the  common  law  delivered  by 
Mr.  Justice  Holmes  of  the  Supreme  Court  of  the 
United  States  may  even  have  begun  to  turn  the  scale 
against  the  old  country.  No  chapter  in  Blackstone’s 
book  nowadays  seems  more  antiquated  than  that  which 
describes  the  modest  territorial  limits  of  that  English 
law  which  was  to  spread  throughout  Australia  and 
New  Zealand  and  to  follow  the  dominant  race  in 
India. 


THE  UNINCORPORATE  BODY 


Reprinted  from  Maitland:  Selected  Essays  ( 1936) 
p.  128.  For  many  years,  the  author  occupied  himself 
with  the  problems  of  Corporate  Personality,  and  his 
views  are  to  be  seen  in  such  papers  as  The  Corpora¬ 
tion  Sole  ( 1900);  The  Crown  as  a  Corporation  ( 1901); 
Trust  and  Corporation  (1904);  Moral  Personality  and 
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The  Body  Politic  (1899).  The  date  of  the  present 
essay  is  probably  between  1901  and  1903.  It  orig¬ 
inally  appeared  in  the  Collected  Papers,  vol.  Ill,  p. 
270,  and  was  published  in  its  present  form  under  the 
editorship  of  the  late  Professor  P.  H.  Winfield, 
Rouse  Ball  Professor  of  English  Law  in  the  University 
of  Cambridge.  The  editor’s  notes  have  been  retained, 
together  with  a  few  minor  additions  bringing  them 
up  to  date. 


Of  the  TafiF  Vale  Case^  we  are  likely  to  hear  a 
good  deal  for  some  time  to  come.  The  trade  unions 
are  not  content;  there  will  be  agitation;  perhaps  there 
will  be  legislation.^ 

To  one  reader  of  English  history  and  of  English 
law  it  seems  that  certain  broad  principles  of  justice 
and  jurisprudence  are  involved  in  and  may  be 
evolved  from  the  debate:  certain  broad  principles 
which  extend  far  beyond  the  special  interests  of 
masters  and  workmen.  Will  he  be  able  to  persuade 
others  that  this  is  so?  Can  he  assign  to  this  Taff  Vale 
Case  its  place  in  a  long  story? 

Of  late  years  under  American  teaching  we  have 
learned  to  couple  together  the  two  terms  "copora- 
tions”  and  “trusts.”  In  the  light  of  history  we  may 
see  this  as  a  most  instructive  conjunction.  And  yet 
an  apprentice  of  English  law  might  well  ask  what 
the  law  of  trusts  has  to  do  with  the  law  of  corpora¬ 
tions.  Could  two  topics  stand  farther  apart  from  each 
other  in  an  hypothetical  code?  Could  two  law-books 
have  less  in  common  than  Grant  on  Corporations  and 
Lewin  on  Trusts? 

To  such  questions  English  history  replies  that, 
none  the  less,  a  branch  of  the  law  of  trusts  became 
a  supplement  for  the  law  of  corporations,  and  some 
day  when  English  history  is  adequately  written,  one 
of  the  most  interesting  and  curious  tales  that  it  will 
have  to  tell  will  be  that  which  brings  trust  and 
corporation  into  intimate  connexion  with  each 
other.® 

A  few  words  about  the  general  law  of  trusts  may 
not  be  impertinent  even  though  they  say  nothing 
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that  is  new.  The  idea  of  a  trust  is  so  familiar  to  us  all 
that  we  never  wonder  at  it.  And  yet  surely  we  ought 
to  wonder.  If  we  were  asked  what  is  the  greatest 
and  most  distinctive  achievement  performed  by  Eng¬ 
lishmen  in  the  field  of  jurisprudence  I  cannot  think 
that  we  should  have  any  better  answer  to  give  than 
this,  namely,  the  development  from  century  to  cen¬ 
tury  of  the  trust  idea. 

‘T  do  not  understand  your  trust.”  These  words  have 
been  seen  in  a  letter  written  by  a  very  learned  Ger? 
man  historian  familiar  with  law  of  all  sorts  and  kinds. 

Where  lies  the  difficulty?  In  the  terms  of  so-called 
‘‘general  jurisprudence”  it  seems  to  lie  here:  A  right 
which  in  ultimate  analysis  appears  to  be  ius  in  per¬ 
sonam  (the  benefit  of  an  obligation)  has  been  so 
treated  that  for  practical  purposes  it  has  become 
equivalent  to  ius  in  rem  and  is  habitually  thought  of 
as  a  kind  of  ownership,  “equitable  ownership.”  Or 
put  it  thus:  If  we  are  to  arrange  English  law  as 
German  law  is  arranged  in  the  new  code  we  must 
present  our  law  of  trust  a  dilemma:  it  must  place 
itself  under  one  of  the  two  rubrics;  it  must  belong  to 
the  Law  of  Obligations  or  to  the  Law  of  Things. 
In  sight  of  this  dilemma  it  reluctates  and  recalcitrates. 
It  was  made  by  men  who  had  no  Roman  law  as 
explained  by  medieval  commentators  in  the  innermost 
fibres  of  their  minds. 

To  say  much  of  the  old  feoflFment  to  uses  would  be 
needless.  Only  we  will  note  that  for  a  long  time  the 
only,  and  for  a  longer  time  the  typical,  subject-matter 
of  a  trust  is  a  piece  of  land  or  some  incorporeal  thing, 
such  as  an  advowson,  which  is  likened  to  a  piece  of 
land.  For  trusts  of  moveable  goods  there  was  no 
great  need.  The  common  law  about  bailments  was 
sufficient.  We  may  indeed  see  these  two  legal  con¬ 
cepts  deriving  from  one  source:  the  source  that  is 
indicated  in  Latin  by  ad  opus,  in  old  French  by  al 
oes,  in  English  by  “to  the  use.”  In  the  one  case  how¬ 
ever  a  channel  is  cut  by  the  Courts  of  Common  Law 
and  the  somewhat  vague  al  oes  explicates  itself  in  the 
law  of  bailments  and  agency,  while  in  the  other  the 
destined  channel  must  be  cut,  if  at  all,  by  a  new  court 
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since  the  law  of  rights  in  land  has  already  attained  a 
relatively  high  stage  of  development  and  finds  its 
expression  in  the  elaborate  scheme  of  writs  and  for¬ 
mal  actions.  For  the  purposes  of  comparative  juris¬ 
prudence  it  is  of  some  importance  to  observe  that 
though  for  a  long  time  past  our  trust  idea  —  the  idea 
of  a  trust  strictly  and  technically  so  called  —  has 
been  extended  to  things  of  all  sorts  and  kinds,  still 
were  it  not  for  trusts  of  land  we  should  hardly  have 
come  by  trusts  of  other  things.  The  ideas  of  bail¬ 
ment,  agency,  guardianship,  might  have  shown  them¬ 
selves  capable  of  performing  all  that  was  reasonably 
necessary.  Foreigners  manage  to  live  without  trusts. 
They  must. 

In  the  fourteenth  century  when  feoffments  to  uses 
were  becoming  common,  the  most  common  of  all  in¬ 
stances  seems  to  have  been  the  feoffment  to  the 
feoffor's  own  use.  The  landowner  enfeoffed  some  of 
his  friends  as  joint  tenants  hoping  for  one  thing  that 
by  keeping  the  legal  ownership  in  joint  tenants  and 
placing  new  feoffees  in  vacant  gaps  no  demand  could 
ever  be  made  by  the  feudal  lord  for  wardship  or 
marriage,  relief  or  escheat,  and  hoping  for  another 
thing  that  the  feoffees  would  observe  his  last  will 
and  that  so  in  effect  he  might  acquire  that  testa¬ 
mentary  power  which  the  law  denied  him  and  which 
the  eternal  interest  of  his  sinful  soul  made  an  object 
of  keen  desire. 

Now  between  feoffor  and  feoffee  in  such  a  case 
there  is  agreement.  We  have  only  to  say  that  there  is 
contract  and  then  the  highly  peculiar  character  of  our 
trust  will  soon  display  itself.  For  let  us  suppose  that 
we  treat  this  relationship  as  a  contract  and  ask  what 
will  follow. 

Well  (i)  as  between  feoffor  and  feoffee  how  shall 
we  enforce  that  contract?  Shall  we  just  give  damages 
if  and  when  the  contract  is  broken  or  shall  we  decree 
specific  performance  on  pain  of  imprisonment?  Per¬ 
haps  this  difficulty  was  hardly  felt,  for  it  can,  so  I 
think,  be  amply  shown  that  the  idea  of  compelling 
a  man  specifically  to  perform  a  contract  relating  to 
land  was  old,  and  tliat  what  was  new  was  the 
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effectual  pressure  of  threatened  imprisonment.  But 
(ii)  think  of  the  relationship  as  contractual  and  how 
are  we  to  conceive  the  right  of  the  feoffor?  It  is  the 
benefit  of  a  contract.  It  is  a  chose  in  action  at  a  time 
when  a  chose  in  action  is  inalienable.  Also  if  we  held 
tight  by  this  conception  there  would  be  much  to  be 
said  for  holding  that  the  use  or  trust  is  in  all  cases 
personal  property.  Then  (iii)  there  is  great  difficulty 
in  holding  that  a  contract  can  give  rights  to  a  third 
person.  We  in  England  feel  that  difficulty  now-a- 
days.  Foreign  lawyers  and  legislatures  are  surmount¬ 
ing  it.  We  should  have  had  to  surmount  it,  had  it 
not  been  for  our  trust.  But  from  an  early  time,  we  find 
that  the  action,  or  rather  the  suit,  is  given  to  the 
destinatory,  the  beneficiary,  the  cestui  que  use  as  we 
call  him,  and  indeed  if  the  trustor  can  enforce  the 
trust  this  will  only  be  so  because  in  the  particular 
case  he  is  the  destinatory.  And  then  (iv)  arises  the 
all  important  question  as  to  the  validity  of  the  bene¬ 
ficiary's  right  against  purchasers  from  the  trustee 
and  against  the  trustees  creditors.  Think  steadily  of 
that  right  as  the  benefit  of  a  contract  and  you  will 
find  it  hard  to  say  why  it  should  be  enforced  against 
one  who  was  no  party  to  the  contract. 

We  know  what  happened.  No  sooner  has  the  Chan¬ 
cellor  got  to  work  then  he  seems  bent  on  making 
these  '‘equitable”  rights  as  unlike  mere  iura  in  per¬ 
sonam  and  as  like  iura  in  rem  as  he  can  possibly  make 
them.  The  ideas  that  he  employs  for  this  purpose  are 
not  many;  they  are  English;  certainly  they  are  not 
derived  from  any  knowledge  of  Roman  law  with 
which  we  may  think  fit  to  equip  him.  On  the  other 
hand  as  regards  what  we  might  call  the  internal 
character  of  these  rights,  the  analogies  of  the  com¬ 
mon  law  are  to  be  strictly  pursued.  A  few  conces¬ 
sions  may  be  made  in  favour  of  greater  “flexibility” 
but  on  the  whole  there  is  to  be  a  law  of  equitable 
estates  in  land  which  is  a  mere  replica  of  the  law 
of  legal  estates.  There  are  to  be  estates  in  fee  simple, 
estates  in  fee  tail,  terms  of  years,  remainders,  re¬ 
versions  and  the  rest  of  it:  the  equitable  estate  tail 
(this  is  a  good  example)  is  to  be  barred  by  an  equit- 
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able  recovery.  Then  as  regards  the  external  side  of 
the  matter,  ‘‘good  conscience”  becomes  the  active 
principle;  a  conscience  that  can  be  opposed  to  strict 
law.  The  trust  is  to  be  enforced  against  all  whose 
conscience  is  to  be  “ajffected’  by  it.  Class  after  class 
of  persons  is  brought  within  the  range  of  this  idea. 
The  purchaser  who  for  value  obtains  ownership  from 
the  trustee  must  himself  become  a  trustee  if  at  the 
time  of  the  purchase  he  knows  of  the  trust,  for  it  is 
unconscionable  to  buy  what  you  know  to  be  another’s 
“in  equity.”  Then  the  purchaser  who  did  not  know  of 
the  trust  must  be  bound  by  it  if  he  ought  to  have 
known  of  it:  that  is  to  say,  if  he  would  have  known 
of  it  had  he  made  such  investigation  of  his  vendors 
title  as  a  prudent  purchaser  makes  in  his  own  interest. 
It  remains  to  screw  up  this  standard  of  diligence 
higher  and  higher,  until  the  purchaser  who  has  ob¬ 
tained  a  legal  estate  bona  fide  for  value  and  without 
notice,  express  or  implied,  of  the  equitable  right,  is 
an  extremely  rare  and  extremely  lucky  person.  And 
apparently  he  is  now  the  only  person  who  can  hold 
the  land  and  yet  ignore  the  trust.  It  was  not  always 
so.  The  lord  who  came  to  the  land  by  escheat  came  to 
it  with  a  clear  conscience.  Also  we  read  in  our  old 
books  that  a  use  cannot  be  enforced  against  a  corpo¬ 
ration  because  a  corporation  has  no  conscience.  But 
in  the  one  case  a  statute  has  come  to  the  rescue  and 
in  the  other  we  have  rejected  the  logical  consequence 
of  a  certain  speculative  theory  of  corporations  to 
which  we  still  do  lip-service.  The  broad  result  is  that 
we  habitually  think  of  the  beneficiary’s  right  as  prac¬ 
tically  equivalent  to  full  ownership,  and  the  instances 
of  rare  occurrence  in  which  a  purchaser  can  ignore 
it  seem  almost  anomalous.  And  in  passing  it  may  be 
noticed  that  such  danger  as  there  is  falls  to  absolute 
zero  in  a  class  of  cases  of  which  we  are  to  speak 
hereafter.  No  one  will  ever  be  heard  to  say  that  he 
has  purchased  without  notice  of  a  trust,  a  building 
that  was  vested  in  trustees  but  was  fitted  up  as  a 
club-house,  a  Jewish  synagogue,  a  Roman  Catholic 
cathedral. 

Even  that  is  not  quite  all.  Even  when  the  Court 
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of  Equity  could  not  give  the  cestui  que  trust  the  very 
thing  that  was  the  original  subject-matter  of  the  trust 
it  has  struggled  hard  to  prevent  its  darling  from  fall¬ 
ing  into  the  ruck  of  unsecured  creditors  of  a  default¬ 
ing  trustee.  It  has  allowed  him  to  pursue  a  ‘Veified” 
trust-fund  from  investment  to  investment:  in  other 
words,  to  try  to  find  some  thing  for  which  the  original 
thing  has  been  exchanged  by  means  of  a  longer  or 
shorter  series  of  exchanges.  That  idea  of  the  trust- 
fund  which  is  dressed  up  ( invested )  now  as  land  and 
now  as  current  coin,  now  as  shares  and  now  as 
debentures  seems  to  me  one  of  the  most  remarkable 
ideas  developed  by  modern  English  jurisprudence. 
How  we  have  worked  that  metaphor!  May  not  one 
have  a  vested  interest  in  a  fund  that  is  vested  in 
trustees  who  have  invested  it  in  railway  shares?  Even 
a  Philosophy  of  Clothes  stands  aghast.  However,  the 
main  point  is  that  cestui  que  trust  is  magnificently 
protected. 

Now  I  cannot  but  think  that  there  is  one  large  part 
of  this  long  story  of  the  trust  that  ordinarily  goes  un¬ 
told.  The  student  is  expected  to  learn  something 
about  feoflFments  to  uses  and  the  objects  that  are 
gained  thereby,  something  about  the  Chancellors 
interposition,  something  about  the  ambitious  statute 
that  added  three  words  to  a  conveyance;  but  no 
sooner  is  King  Henry  outwitted,  no  sooner  is  the 
Chancellor  enforcing  the  secondary  use,  than  the 
law  of  uses  and  trusts  becomes  a  highly  technical 
matter  having  for  its  focus  the  family  settlement  with 
its  trustees  to  preserve  contingent  remainders,  its 
name  and  arms  clauses,  its  attendant  terms,  and  so 
forth.  Very  curious  and  excellent  learning  it  all  is, 
and  in  some  sort  still  necessary  to  be  known  in  out¬ 
line;  still  we  are  free  to  say  that  some  of  the  exploits 
that  the  trust  performed  in  this  quarter  are  not 
admirable  in  modem  eyes,  and  at  any  rate  it  seems 
to  me  a  misfortune  that  certain  other  and  much  less 
questionable  exploits  pass  unnoticed  by  those  books 
whence  beginners  obtain  their  first  and  their  most 
permanent  notions  of  legal  history. 

First  and  last  the  tmst  has  been  a  most  powerful 
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instrument  of  social  experimentation.  To  name  some 
well-known  instances:  It  (in  efEect)  enabled  the  land- 
owner  to  devise  his  land  by  will  until  at  length  the 
legislature  had  to  give  way,  though  not  until  a  re¬ 
bellion  had  been  caused  and  crushed.  It  (in  effect) 
enabled  a  married  woman  to  have  property  that  was 
all  her  own  until  at  length  the  legislature  had  to  give 
way.  It  (in  effect)  enabled  men  to  form  joint-stock 
companies  with  limited  liability,  until  at  length  the 
legislature  had  to  give  way.  The  case  of  the  married 
woman  is  specially  instructive.  We  see  a  prolonged 
experiment.  It  is  deemed  a  great  success.  And  at 
last  it  becomes  impossible  to  maintain  (in  effect) 
one  law  for  the  poor  and  another  for  the  rich,  since, 
at  least  in  general  estimation,  the  tried  and  well- 
known  “separate  use”  has  been  working  well.  Then 
on  the  other  hand  let  us  observe  how  impossible  it 
would  have  been  for  the  most  courageous  Court  of 
Common  Law  to  make  or  to  suffer  any  experimenta¬ 
tion  in  this  quarter. 

Just  to  illustrate  the  potency  of  the  trust  in  un¬ 
expected  quarters  we  might  mention  an  employment 
of  it  which  at  one  time  threatened  radically  to  change 
the  character  of  the  national  church.  \^y  should 
not  an  advowson  be  vested  in  trustees  upon  trust  to 
present  such  clerk  as  the  parishioners  shall  choose? 
As  a  matter  of  fact  this  was  done  in  a  not  inconsid¬ 
erable  number  of  cases  and  we  may  even  see  Queen 
Elizabeth  herself  taking  part  in  such  a  transaction.** 
Had  a  desire  for  ministers  elected  by  their  con¬ 
gregations  become  general  among  conformists,  the 
law  was  perfectly  ready  to  carry  out  their  wishes. 
The  fact  that  parishioners  are  no  corporation  raised 
no  difficulty. 

But  there  are  two  achievements  of  the  trust  which 
in  social  importance  and  juristic  interest  seem  to 
eclipse  all  the  rest.  The  trust  has  given  us  a  liberal 
substitute  for  a  law  about  personified  institutions. 
The  trust  has  given  us  a  liberal  supplement  for  a 
necessarily  meagre  law  of  corporations.  The  social 
importance  of  these  movements  will  appear  by  and 
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by.  The  juristic  interest  might  perhaps  escape  us  if 
we  could  not  look  ahead. 

We  in  England  say  that  persons  are  natural  or 
artificial,  and  that  artificial  persons  are  corporations 
aggregate  or  corporations  sole.  A  foreign  lawyer 
would  probably  tell  us  that  such  a  classification  of 
persons  will  hardly  cover  the  whole  ground  that  in 
these  days  has  to  be  covered:  at  all  events  he 
would  tell  us  this  if  he  knew  how  little  good  we 
get  out  of  our  corporation  sole  —  a  queer  creature 
that  is  always  turning  out  to  be  a  mere  mortal  man 
just  when  we  have  need  of  an  immortal  person.  We 
should  be  asked  by  a  German  friend  where  we  kept 
our  Anstalt  or  Stiftung,  our  Institution  or  Founda¬ 
tion.  And  then  we  should  be  told  that,  though  in 
particular  cases  it  may  be  difficult  to  draw  the 
line  between  the  corporation  and  the  institute,  we 
certainly  in  modern  times  require  some  second  class 
of  juristic  persons.  This  necessity  we  should  see  if, 
abolishing  in  thought  our  law  of  trusts,  we  asked 
what  was  to  become  of  our  countless  “charities.”  Un¬ 
less  some  feat  of  personification  can  be  performed 
they  must  perish.  Let  the  “charitable”  purpose  of 
Mr.  Styles  be,  for  example,  the  distribution  of  annual 
doles  among  the  deserving  poor  of  Pedlington,  an 
incorporation  of  the  deserving  poor  is  obviously  out 
of  the  question,  and  therefore  we  must  either  tell 
Mr.  Styles  that  he  cannot  do  what  he  wants  to  do  or 
else  we  must  definitely  admit  “Styles's  Charity”  into 
the  circle  of  “persons  known  to  the  law.”  In  the 
latter  case  what  will  follow?  What  is  likely  to  follow 
among  men  who  have  been  taught  the  orthodox 
and  cosmopolitan  lore  of  the  fictitious  person?  Surely 
this,  that  without  the  co-operation  of  the  State  no 
charitable  institution  can  be  created.  And  this  doc¬ 
trine  is  likely  to  endure  even  in  days  when  the 
State  is  relaxing  its  hold  over  the  making  of  corpora¬ 
tions  and  learned  men  are  doubting  the  fictitious¬ 
ness  of  the  corporation’s  personality.  Hear  the  new 
German  Code:  “Zur  Entstehung  einer  rechtsfahigen 
Stiftung  ist  ausser  dem  Stiftungsgeschafte  die  Gene- 
hmigung  des  Bundesstaats  erforderhch,  in  dessen 
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Gebiete  die  Stiftung  ihren  Stitz  haben  soil”  (B.G.B. 
80.)^  Translate  that  into  English  and  suppose  it  to 
have  been  always  law  in  England.  How  the  face 
of  England  is  changed! 

Our  way  of  escape  was  the  trust.  Vest  the  lands, 
vest  the  goods  in  some  man  or  men.  The  demand 
for  personality  is  satisfied.  The  lands,  the  goods,  have 
an  owner:  an  owner  to  defend  them  and  recover 
them:  an  owner  behind  whom  a  Court  of  Common 
Law  will  never  look.  All  else  is  mere  equity. 

Apparently  we  slid  quite  easily  into  our  doctrine 
of  charitable  trusts.  We  may  represent  the  process  as 
gradual;  we  might  call  it  the  evanescence  of  cestui 
que  trust.  Observe  the  following  series  of  directions 
given  to  trustees  of  land:  (i)  to  sell  and  divide  the 
proceeds  among  the  twelve  poorest  woman  of  the 
parish:  (ii)  to  sell  and  divide  the  proceeds  among 
the  twelve  women  of  the  parish  who  in  the  opinion 
of  my  trustees  shall  be  the  most  deserving:  (iii) 
annually  to  divide  the  rents  and  profits  among  the 
twelve  poorest  for  the  time  being:  (iv)  annually  to 
divide  the  rents  and  profits  among  the  twelve  who 
are  most  deserving  in  the  opinion  of  the  trustees. 
The  bodily  “owners  in  equity”  who  are  apparent 
enough  in  the  first  of  these  cases  seem  to  fade  out  of 
sight  as  small  changes  are  made  in  the  wording  of 
the  trust.  When  they  disappear  from  view,  what,  let 
us  ask,  do  they  leave  behind  them? 

Well,  they  leave  “a  charity”  and  perhaps  no  more 
need  be  said.  If  we  must  have  a  theory  I  do  not  think 
that  any  good  will  come  of  introducing  the  Crown 
of  the  Attorney-General,  the  State  or  the  Public,  for, 
although  it  be  established  in  course  of  time  that 
the  Attorney-General  is  a  necessary  party  to  suits 
concerning  the  administration  of  the  trust,  still  we  do 
not  think  of  Crown  or  Attorney-General,  State  or 
Public  as  ‘Teneficial  owner”  of  the  lands  that  are 
vested  in  the  trustees  of  Noke’s  charity,  and  trustees 
are  not  to  be  multiplied  praeter  necessitatem.  Nor 
do  I  think  that  we  personify  the  “charity”:  it  cannot 
sue  or  be  sued.  Apparently  our  thought  would  be 
best  expressed  by  saying  that  in  these  cases  there 
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is  no  “equitable  owner  and  that  the  accomplishment 
of  a  purpose  has  taken  the  place  of  cestui  que  trust. 
Our  rule  that  the  place  of  cestui  que  trust  cannot  be 
taken  by  a  “non-charitable’"  purpose  —  a  rule  that  has 
not  been  always  rigorously  observed®  —  has  not 
acted  as  a  very  serious  restraint  upon  the  desires  of 
reasonable  persons,  so  exceedingly  wide  from  first 
to  last  has  been  our  idea  of  “charity.” 

Now  no  doubt  our  free  foundation  of  charitable 
institutions  has  had  its  dark  side,  and  no  doubt  we 
discovered  that  some  supervision  by  the  State  of 
the  administration  of  charitable  trust-funds  had  be¬ 
come  necessary,  but  let  us  observe  that  Englishmen 
in  one  generation  after  another  have  had  open  to 
them  a  field  of  social  experimentation  such  as  could 
not  possibly  have  been  theirs,  had  not  the  trustees 
met  the  law’s  imperious  demand  for  a  definite  owner. 
Even  if  we  held  the  extreme  opinion  that  endowed 
charities  have  done  more  harm  than  good,  it  might 
well  be  said  of  us  that  we  have  learned  this  lesson 
in  the  only  way  it  could  be  learnt. 

And  so  we  came  by  our  English  Anstalt  or  Stiftung 
without  troubling  the  State  to  concede  or  deny  the 
mysterious  boon  of  personality.  That  was  not  an  in¬ 
considerable  feat  of  jurisprudence.  But  a  greater  than 
that  was  performed.  In  truth  and  in  deed  we  made 
corporations  without  troubling  king  or  parliament 
though  perhaps  we  said  that  we  were  doing  nothing 
of  the  Idnd. 

Probably  as  far  back  as  we  can  trace  in  England 
any  distinct  theory  of  the  corporation’s  personality  or 
any  assertion  that  this  personality  must  needs  have 
its  origin  in  some  act  of  sovereign  power  we  might 
trace  also  the  existence  of  an  unincorporated  group 
of  whose  use  land  is  held  by  feoffees.  At  any  rate  a 
memorable  and  misunderstood  statute  tells  us  that 
this  was  a  common  case  in  1532.  “Where  by  reason 
of  feoffments  .  .  .  and  assurances  made  of  trusts  of 
manors  .  .  .  and  hereditaments  to  the  use  of  parish 
churches,  chapels,  church-wardens,  guilds,  frater¬ 
nities,  comminalities,  companies  or  brotherhoods 
erected  or  made  of  devotion  or  by  common  assent  of 
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the  people  without  any  corporation  .  .  .  there  groweth 
and  issueth  to  the  King  our  Sovereign  Lord,  and  to 
other  lords  and  subjects  of  this  realm  the  same  like 
losses  and  inconveniences,  and  is  (sic)  as  much 
prejudicial  to  them  as  doth  and  is  in  case  where 
lands  be  aliened  into  mortmain.”  Upon  this  recital 
follows  a  declaration  that  "all  and  every  such  uses, 
intents  and  purposes”  that  shall  be  declared  or 
ordained  after  the  first  of  March  in  28  Henry  VIII 
shall  be  utterly  void  in  law  if  they  extend  beyond  a 
term  of  twenty  years.  We  know  how  Elizabethan 
lawyers  construed  this  statute. 

They  said  that  it  struck  at  uses  that  were  super¬ 
stitious  and  not  at  such  as  were  good  and  godly. 
We  are  better  able  than  they  are  to  trace  the  evolu¬ 
tion  of  King  Henry’s  abhorrence  of  superstition. 
In  1532  he  was  beginning  to  threaten  the  pope  with 
a  retention  of  annates,  but  he  was  no  heretic  and 
not  even  a  schismatic;  and  indeed  this  very  statute 
clearly  contemplates  the  continued  creation  of  obits 
provided  that  the  trust  does  not  exceed  the  limit  of 
twenty  years.  The  voice  that  speaks  to  us  is  not  that 
of  the  Supreme  Head  upon  earth  of  a  purified  church 
but  that  of  a  supreme  landlord  who  is  being  done  out 
of  escheats  and  other  commodities.  I  will  not  say  but 
that  there  were  some  words  in  the  Act  which  in  the 
eyes  of  good  and  godly  lawyers  might  confine  its 
effect  within  narrow  limits,  but  I  also  think  that 
good  and  godly  lawyers  belonging  as  they  did  to 
certain  already  ancient  and  honourable  societies  for 
which  lands  were  held  in  trust  must  have  felt  that 
this  statute  had  whistled  very  near  their  ears. 


FOOTNOTES 

1.  Toff  Vale  Ry.  Co.  v.  Amalgamated  Society  of  Railway 
Servants  [1901]  A.  C.  426. 

2.  There  was.  Trades  Disputes  Act,  1906  (6  Edw.  VII, 
c.  47);  Trade  Disputes  and  Trade  Unions  Act,  1927  (17  & 
18  Geo,  V,  c.  22).  See  Slesser  and  Baker,  Trade  Union  Law, 
ed.  3  (1931).  The  most  recent  discussion  of  the  position  of 
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trade  unions  in  English  law  is:  Bonsor  v.  Musicians*  Union 
[1956]  A.  C.  104:  (Ed.) 

3.  See  Sir  W.  S.  Holdsworth,  History  of  English  Law,  vol. 
iv,  pp.  477-80;  vol.  ix,  pp.  47-48. 

4.  In  re  St  Stephen,  Coleman  Street  ( 1888),  39  Ch.  D.  492 

5.  Translation:  An  endowed  institution,  having  legal  status, 
is  created  by  the  act  of  endowment  together  with  its  con¬ 
firmation  by  that  state  of  the  confederation,  within  which  the 
endowed  institution  is  to  be  located.  The  Civil  Code  of  the 
German  Empire.  Trs.  Walter  Loewy  ( 1909) 

6.  See  In  re  Dean  ( 1889),  41  Ch.  D.  552,559;  a  trust  for 
the  comfortable  maintenance  of  specific  dogs  and  horses  ad¬ 
judged  valid,  though  not  charitable  and  not  enforceable  by 
any  one.  See  however  an  article  by  J.  C.  Gray,  15  Harvard 
Law  Review,  p.  509  ( 1902)  on  “Gifts  for  a  non-charitable 
purpose.”  The  literature  on  this  topic  is  voluminous.  The 
most  significant  modern  contributions  are:  Gray,  Rule  Against 
Perpetuities  (4th  ed.  1942),  Appendix  H.,  ss.  894-909.2;  1 
Scott,  Trusts,  ss.  119,  123-4;  Morris  and  Leach,  Rule  Against 
perpetuities  (1956),  pp.  295-316.  See  also:  Re  Kelly  [1932] 
I.R.  255 

7.  This  is  23  Hen  VIII,  c.  10  ( 1531),  the  earliest  Statute  of 
Superstitious  Uses. 


THE  ANGLICAN  SETTLEMENT  AND  THE 
SCOTTISH  REFORMATION 

Reprinted  from  The  Cambridge  Modern  History, 
vol.  II.  chap  xvi,  pp.  550-98.  ( 1903).  From  the  period 
of  the  History  of  English  Law,  (circa  1895),  Mait¬ 
land  had  taken  an  active  interest  in  the  history  of 
Canon  Law  in  England.  His  researches  led  him  to 
differ  from  the  accepted  views  on  the  topic  that 
had  been  propounded  by  Professor  Stubbs  and  others, 
and  in  1898  they  found  expression  in  his  Roman 
Canon  Law  in  the  Church  of  England,  a  collection 
of  papers  from  his  active  pen.  When  Lord  Acton, 
Regius  Professor  of  Modern  History  at  Cambridge, 
mooted  the  idea  of  the  Cambridge  Modem  History, 
he  took  counsel  with  Maitland,  who  suggested  the 
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scheme  of  treatment  which  was  later  adopted.  Acton 
persuaded  Maitland  to  contribute  one  chapter,  a 
fragment  of  which  is  reproduced  here.  It  illustrates 
his  mastery  of  detail,  his  powers  of  compression— 
a  compression  which  did  no  violence  to  his  style,  but 
rather  enhanced  it. 


Neither  valorous  feats  of  arms  which  overtaxed  a 
people’s  strength  nor  a  superabundance  of  earls  and 
barons  should  conceal  from  us  the  nakedness  of  the 
land.  It  is  more  than  probable  that  in  the  middle  of 
the  sixteenth  century  the  whole  of  the  Scottish  nation, 
including  untamable  Highlanders,  was  not  too  large 
to  be  commodiously  housed  in  the  Glasgow  of  to-day. 
Life  was  short,  and  death  was  violent.  It  is  true  that 
many  hopeful  signs  of  increasing  prosperity  and 
enlightenment  are  visible  in  the  days  of  James  IV. 
But  those  days  ended  at  Flodden.  The  flowers  of  the 
forest  were  once  more  mown  down.  The  hand  went 
back  upon  the  dial  toward  poverty  and  barbarity. 
An  aptitude  for  letters  we  may  see.  Of  a  brief  spring¬ 
time  of  song  Scotland  may  fairly  boast,  for  as  yet  no 
icy  wind  was  blowing  from  Geneva.  Universities  we 
may  see:  more  universities  indeed  than  the  country 
could  well  support.  By  a  memorable,  if  futile.  Act 
of  Parliament  James  IV  attempted  to  drive  the  sons 
of  the  gentry  into  the  grammar-schools.  But  an  all- 
pervading  lack  of  wealth  was  an  impediment  to  every 
good  endeavour.  The  printing  press  had  been  in  no 
hurry  to  reach  England;  but  thirty  years  more  elapsed 
before  it  entered  Scotland.  An  aptitude  for  jurisprud¬ 
ence  we  might  infer  from  subsequent  history;  but 
it  is  a  matter  of  inference.  Of  lawyers  who  were  not 
ecclesiastics,  of  temporal  lawyers  comparable  to  the 
professionally  learned  justices  and  serjeants  of  Eng¬ 
land,  we  can  hardly  read  a  word.  When  at  length 
James  V  founded  the  College  of  Justice,  half  the  seats 
in  it,  and  indeed  one  more,  were  allotted  to  the 
clergy,  and  in  later  days  foreign  science  was  imported 
from  the  continental  universities  to  supply  the  defi¬ 
ciencies  of  an  undeveloped  system.  Scotland  had 
been  no  place  for  lawyers,  and  the  temporal  law 
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that  might  be  had  there,  though  it  came  of  an  ex¬ 
cellent  stock,  had  for  the  more  part  been  of  the  book¬ 
less  kind.  And  as  with  jurisprudence,  so  with  states¬ 
manship.  The  Scottish  statemsan  who  was  not  a 
Bishop  was  a  man  of  a  new  kind  when  Lethington 
began  his  correspondence  with  Cecil;  for,  even  if  we 
employ  a  medieval  standard,  we  can  hardly  attribute 
statecraft  or  policy  to  the  Albanys  and  the  Anguses 
and  Arrans. 

In  this  poor  and  sparsely  peopled  country  the 
Church  was  wealthy;  the  clergy  were  numerous,  laic, 
and  lazy.  The  names  of  “dumb  dogs”  and  “idle 
bellies”  which  the  new  preachers  fixed  upon  them  had 
not  been  unearned.  Nowhere  else  was  there  a  seed- 
plot  better  prepared  for  revolutionary  ideas  of  a 
religious  sort.  Nowhere  else  would  an  intelligible 
Bible  be  a  newer  book,  or  a  sermon  kindle  stronger 
fires.  Nowhere  else  would  the  pious  champions  of 
the  Catholic  faith  be  compelled  to  say  so  much  that 
was  evil  of  those  who  should  have  been  their  pastors. 
Abuses  which  had  been  superficial  and  sporadic  in 
England  were  widely  spread  and  deeply  rooted  in 
the  northern  kingdom. 


ENGLAND  BEFORE  THE  CONQUEST 

Reprinted  from  Domesday  Book  and  Beyond,  the 
essay  entitled  “England  before  the  Conquest.”  This 
monograph,  which  first  appeared  in  1897,  contains 
three  essays  which  are  of  the  greatest  importance 
in  the  appreciation  of  pre-Conquest  England.  Per¬ 
haps  the  most  characteristic  feature  of  this  study  is 
the  way  in  which  Maitland  illuminated  the  intricacies 
of  medieval  land  measurements  by  an  amazing 
series  of  parallels  from  modem  life.  In  the  passage 
quoted,  he  is  sounding  a  warning  against  over¬ 
generalisation  in  legal  scholarship. 
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We  must  not  be  in  a  hurry  to  get  to  the  beginning 
of  the  long  history  of  law.  Very  slowly  we  are  making 
our  way  towards  it.  The  history  of  law  must  be  a 
history  of  ideas.  It  must  represent  not  merely  what 
people  have  done  and  said,  but  what  men  have 
thought  in  byegone  ages.  The  task  of  reconstructing 
ancient  ideas  is  hazardous  and  can  only  be  accom¬ 
plished  little  by  little  ...  In  particular  there  lies  a 
besetting  danger  for  us  in  the  barbarian's  use  of  a 
language  which  is  too  good  for  his  thought.  Mistakes 
then  are  easy,  and  when  committed  they  will  be 
fatal  and  fundamental  mistakes.  If,  for  example,  we 
introduce  the  persona  ficta  too  soon,  we  shall  be 
doing  worse  than  if  we  armed  Hengest  and  Horsa 
with  machine  guns  or  pictured  the  Venerable  Bede 
correcting  proofs  for  the  press;  we  shall  have  built 
upon  a  crumbling  foundation.  The  most  efficient 
method  of  protecting  ourselves  against  such  errors  is 
that  of  reading  our  history  backwards  as  well  as 
forwards,  of  making  sure  of  our  middle  ages  before  we 
talk  about  the  (archaic),  of  accustoming  our  eyes  to 
the  twilight  before  we  go  out  into  the  night. 


THE  VALUE  OF  THE  YEAR  BOOKS 


Reprinted  from  the  Introduction  to  the  Year  Books 
of  Edward  II,  (vol.  I,  1  and  2  Edward  II,  1307-09). 
(Selden  Society.  1903),  pp.  xv,  et  seq. 

Howbeit  .  .  As  early  as  1285,  an  ever  memorable 
step  was  taken.  Some  one  was  endeavouring  to  report 
in  the  vernacular  —  that  is,  in  French  —  the  oral  de¬ 
bates  that  he  heard  in  court.  In  1293,  a  fairly  con¬ 
tinuous  stream  began  to  flow.  This  surely  is  a  memor¬ 
able  event.  When  duly  considered  it  appears  as  one 
of  the  great  events  of  English  history.  Today  men 
are  reporting  at  Edinburgh  and  Dubhn,  at  Boston 
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and  San  Francisco,  at  Quebec  and  Sydney  and 
Cape  Town,  at  Calcutta  and  Madras.  Their  pedigree 
is  unbroken  and  indisputable.  It  goes  back  to  some 
nameless  lawyers  at  Westminster  to  whom  a  happy 
thought  had  come. 

What  they  desired  was  not  a  copy  of  the  chilly 
record,  cut  and  dried,  with  its  concrete  particulars 
concealing  the  point  of  law:  the  record  overladen 
with  the  uninteresting  names  of  litigants  and  oblivi¬ 
ous  of  the  interesting  names  of  sages,  of  justices  and 
Serjeants.  What  they  desired  was  the  debate  with 
the  life-blood  in  it:  the  twists  and  turns  of  advocacy, 
the  quip  courteous  and  the  countercheck  quarrel¬ 
some.  They  wanted  to  remember  what  really  fell 
from  Hereford  C.J.:  his  proverbs,  his  sarcasms:  how 
he  emphasised  a  rule  of  law  by  Noun  Dieu!  or  Par 
Seint  Piere!  They  wanted  to  remember  how  a  clever 
move  of  Serjeant  Herle  drove  Serjeant  Toudeby  into 
an  awkward  comer,  or  how  Serjeant  Passeley  in¬ 
vented  a  new  variation  on  an  old  defence:  and  should 
such  a  man’s  name  die  if  the  name  of  Ruy  Lopez  is 
to  live?  .  .  . 

Law  ...  is  the  great  matter,  and  without  much 
fear  of  contradiction  we  may  affirm  that,  if  to  the 
whole  mass  of  materials  for  the  history  of  law  Eng¬ 
land  had  nothing  to  contribute  but  these  Year  Books, 
England’s  contribution  would  still  be  of  inestimable 
value.  A  stage  in  the  history  of  jurisprudence  is 
here  pictured  for  us,  photographed  for  us,  in  minute 
detail.  The  parallel  stage  in  the  history  of  Roman 
law  is  represented,  and  can  only  be  represented,  by 
ingenious  guesswork:  acute  and  cautious  it  may  be, 
but  it  is  guesswork  still.  Our  ‘formulary  system’  as  it 
stood  and  worked  in  the  fourteenth  century  might  be 
known  so  thoroughly  that  a  modern  lawyer  who  had 
studied  it  might  give  sound  advice,  even  upon  points 
of  practice,  to  a  hypothetical  client.  We  can  bring  the 
tissue  of  ancient  law  under  the  microscope;  the  in¬ 
timate  processes  of  nutrition,  assimilation,  elimination 
can  be  recorded  year  by  year.  Often  have  we  been 
told  to  seek  in  Roman  law  the  clues  that  will  guide 
us  through  the  English  maze.  It  is  high  time  that  the 
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converse  and  complementary  doctrine  were  preached, 
and  it  is  safe  to  prophesy  that  some  day  a  great  ex¬ 
positor  of  Roman  legal  history  will  express  his  pro¬ 
found  gratitude  to  the  English  Year  Books. 

No  doubt  it  is  a  highly  technical  aspect  of  the  work 
of  the  law  that  is  displayed  on  the  face  of  these  re¬ 
ports.  We  see  jurisprudence  as  art  rather  than  as 
science:  we  see  it  even  as  a  game  of  skill.  These  books 
written  by  lawyers  for  lawyers  remind  us  of  those 
which  chess-players  study.  Herle  castles  unexpectedly; 
Toudeby  sacrifices  a  bishop  for  the  attack;  Passeley’s 
management  of  his  pawns  was  a  joy  to  all  beholders. 
This  is  what  interests  the  reporter,  and  let  it  be  con¬ 
fessed  ihsit  we,  at  this  distance  of  time,  cannot  share 
his  interest  to  the  full.  But  to  call  a  law,  or  a  state¬ 
ment  of  law,  or  a  book  of  law  Tiighly  technicafi  is 
surely  no  condemnation.  Legal  skill,  like  other  forms 
of  skill,  may  be  abused  or  misapplied,  but  in  itself 
high  technique  is  admirable  wherever  and  whenever 
it  is  seen.  And  all  this  high  technique,  this  mastery 
of  technical  phrase  and  technical  thought,  has  its 
place  in  the  history  of  the  English  people,  as  some 
day  some  English  Ihering  may  explain  to  us.  The 
qualities  that  saved  English  law  when  the  day  of 
trial  came  in  the  Tudor  age  were  not  vulgar  common 
sense  and  the  reflexion  of  the  layman^s  unanalysed  in¬ 
stincts:  rather  they  were  strict  logic  and  high  tech¬ 
nique,  rooted  in  the  Inns  of  Court,  rooted  in  the 
Year  Books,  rooted  in  the  centuries.  There  is  little 
enough  of  rude  common  sense  in  Coke  upon  Little¬ 
ton.  What,  so  we  take  it,  was  distinctive  of  English 
law  at  the  end  of  the  middle  age  was  the  elaboration 
of  rough  native  material  into  a  highly  technical,  but 
at  the  same  time  durable,  scheme  of  terms  and  con¬ 
cepts.  That  towering  edifice,  the  law  of  ^estates,'  was 
a  characteristic  product.  Nowadays,  its  ruins  cumber 
the  ground,  and,  when  historians  draw  pictures  of  it, 
we  do  not  think  it  altogether  admirable.  We  would 
have  had  it  simpler,  severer,  chaster,  less  decorated, 
less  flamboyant;  but  it  was  a  wonderful  and  even 
a  graceful  feat  of  mental  architecture,  of  lawyerly 
constructiveness.  English  lawyers  have  been  too 
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modest  about  the  part  played  by  their  science  and 
their  art  in  the  making  of  the  English  nation. 


FEUDALISM 

Reprinted  from  The  Constitutional  History  of  Eng¬ 
land.  This  was  a  series  of  lectures  delivered  during 
the  academic  year  1887-88  at  Cambridge,  to  the 
students  reading  for  the  Law  Tripos.  They  did  not 
appear  in  print  during  Maitland’s  lifetime,  but  were 
pubhshed  in  1908  in  an  edition  by  H.  A.  L.  Fisher, 
who  later,  in  1910,  wrote  the  Biographical  Sketch. 

The  lectures  were  not,  as  the  editor  indicated,  based 
on  original  research,  but  they  serve  to  illustrate  the 
author’s  speculative  power  and  his  unsurpassed 
knowledge  of  detail. 

What  do  we  mean  by  feudalism?  Some  such 
answer  as  the  following  is  the  best  that  I  can  give  — 
A  state  of  society  in  which  the  main  social  bond  is 
the  relation  between  lord  and  man,  a  relation  imply¬ 
ing  on  the  lord’s  part  protection  and  defence;  on  the 
man’s  part  protection,  service  and  reverence,  the 
service  including  service  in  arms.  This  personal  rela- 
ton  is  inseparably  involved  in  a  proprietary  relation, 
the  tenure  of  land  —  the  man  holds  land  of  the  lord, 
the  man’s  service  is  a  burden  on  the  land,  the  lord 
has  important  rights  in  the  land,  and  ( we  may 
say)  the  full  ownership  of  the  land  is  split  up  be¬ 
tween  man  and  lord.  The  lord  has  jurisdiction  over 
his  men,  holds  courts  for  them,  to  which  they  owe 
suit.  Jurisdiction  is  regarded  as  property,  as  a  private 
right  which  the  lord  has  over  his  land.  The  national 
organization  is  a  system  of  these  relationships:  at  the 
head  there  stands  the  king  as  lord  of  all,  below  him 
are  his  immediate  vassals,  or  tenants  in  chief,  who 
again  are  lords  of  tenants,  who  again  may  be  lords 
of  tenants,  and  so  on,  down  to  the  lowest  possessor 
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of  land.  Lastly,  as  every  other  court  consists  of  the 
lord’s  tenants,  so  the  king’s  court  consists  of  his 
tenants  in  chief,  and  so  far  as  there  is  any  constitu¬ 
tional  control  over  the  king  it  is  exercised  by  the  body 
of  these  tenants. 


THE  DEFINITION  OF  CONSTITUTIONAL  LAW 

This  fragment  forms  the  concluding  portion  of 
Maitland’s  Constitutional  History  of  England,  which 
was  published  posthumously  in  1909.  Although  it 
appears  that  these  lectures  were  written  as  long  ago 
as  1888,  they  still  remain  one  of  the  greatest  short 
expositions  of  the  English  constitutional  system. 


We  will  end  our  course  by  raising  a  question  which 
perhaps  in  your  opinion  ought  to  have  been  raised 
and  discussed  long  ago,  namely.  How  are  we  to 
define  constitutional  law?  I  have  thought  it  best  to 
postpone  the  discussion  until  this  our  last  moment, 
because  it  seems  to  me  that  we  cannot  profitably 
define  a  department  of  law  until  we  already  know 
a  good  deal  of  its  contents.  I  hope  that  I  do  not 
undervalue  that  study  of  general  jurisprudence  which 
holds  the  first  place  in  the  programme  of  the  law 
tripos;  still  you  will  by  this  time  have  learnt  enough 
to  know  that  a  classification  of  legal  rules  which  suits 
the  law  of  one  country  and  one  age  will  not  neces¬ 
sarily  suit  the  law  of  another  country  or  of  another 
age.  One  may  perhaps  force  the  rules  into  the  scheme 
that  we  have  prepared  for  them,  but  the  scheme  is 
not  natural  or  convenient.  Only  those  who  know  a 
good  deal  of  English  law  are  really  entitled  to  have 
any  opinion  as  to  the  limits  of  that  part  of  the  law 
which  it  is  convenient  to  call  constitutional. 

Now  my  first  remark  must  be  that  this  question  is 
on  the  whole  a  question  of  convenience.  It  is  not 
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to  be  solved  by  any  appeal  to  authority.  The  phrase, 
constitutional  law,  is  of  course  a  very  common  phrase, 
but  it  is  not  a  technical  phrase  of  English  law.  I  am 
not  aware  that  it  has  ever  been  used  in  the  statute 
book  or  that  any  judge  has  ever  set  himself  to  define 
it.  If  we  had  a  code  which  called  itself  a  code  of 
constitutional  law,  then  the  definition  might  be  a 
matter  of  authority,  it  would  be  thrust  upon  us  by 
the  legislature;  but  we  have  nothing  of  the  sort,  and 
are  therefore  free  to  consider  what  definition  would 
be  convenient  and  conformable  to  the  ordinary  usage 
of  the  term. 

Now  there  is  one  use  of  the  word  constitutional 
which  we  must  notice  in  order  that  we  may  put  it  on 
one  side.  Occasionally  it  is  contrasted  with  legal;  we 
are  told  for  example  that  a  minister’s  conduct  was 
legal  but  not  constitutional.  We  have  seen  that  our 
rules  of  law  touching  public  affairs  are  very  inti¬ 
mately  connected  with  rules  touching  public  affairs 
which  are  not  rules  of  law,  rules  which  are  sometimes 
called  rules  of  constitutional  morality,  or  constitu¬ 
tional  practice,  the  customs  of  the  constitution,  the 
conventions  of  the  constitution,  or  again  constitu¬ 
tional  understandings.  It  is  to  a  breach  of  rules  of 
this  latter  class,  rules  which  are  not  rules  of  law, 
that  we  refer  when  we  say  that  a  man’s  conduct 
though  legal  was  not  constitutional.  He  has  broken 
no  rule  of  law,  but  he  has  broken  some  rule  of  con¬ 
stitutional  usage,  some  convention  of  the  constitu¬ 
tion:  no  court  of  law  will  punish  him  or  take  any 
notice  of  his  misdoing,  still  he  has  broken  a  rule 
which  is  generally  kept  and  which  in  the  opinion  of 
people  in  general  ought  not  to  be  broken.  But  this 
usage  of  the  word  can  hardly  help  us  when  our 
object  is  to  determine  what  part  of  the  law  is  to  be 
called  constitutional;  it  merely  tells  us  that  according 
to  common  opinion  certain  rules  are  constitution^ 
which  are  not  rules  of  law. 

Now  I  will  place  before  you  two  accredited  defi¬ 
nitions  or  descriptions  of  constitutional  law;  the  one 
comes  from  Austin,  the  other  from  Professor  Holland. 
Austin’s  opinion  will  be  found  in  a  note  at  the  end 
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of  the  Outline  of  the  Course  of  Lectures.  Having 
defined  ‘'public  law”  as  the  law  of  political  condi¬ 
tions,  he  subdivides  "public  law”  into  "constitutional 
law”  and  "administrative  law”;  and  he  writes  thus: 
"In  a  country  governed  by  a  monarch,  constitutional 
law  is  extremely  simple:  for  it  merely  determines  the 
person  who  shall  bear  the  sovereignty.  In  a  country 
governed  by  a  number,  constitutional  law  is  more 
complex:  for  it  determines  the  persons  or  the  classes 
of  persons  who  shall  bear  the  sovereign  powers;  and 
it  determines  moreover  the  mode  wherein  such  per¬ 
sons  shall  share  those  powers.  In  a  country  governed 
by  a  monarch,  constitutional  law  is  positive  morality 
merely:  in  a  country  governed  by  a  number,  it  may 
consist  of  positive  morality,  or  of  a  compound  of 
positive  morality  and  positive  law. 

"Administrative  law  determines  the  ends  and  modes 
to  and  in  which  the  sovereign  powers  shall  be  exer¬ 
cised:  shall  be  exercised  directly  by  the  monarch  or 
sovereign  number,  or  shall  be  exercised  directly  by 
the  subordinate  political  superiors  to  whom  portions 
of  those  powers  are  delegated  or  committed  in  trust. 

"The  two  departments  therefore  of  constitutional 
and  administrative  law  do  not  quadrate  exactly  with 
the  two  departments  of  law  which  regard  respec¬ 
tively  the  status  of  the  sovereign  and  the  various 
status  of  subordinate  political  superiors.  Though  the 
rights  and  duties  of  the  latter  are  comprised  by  ad¬ 
ministrative  law,  and  are  not  comprised  by  constitu¬ 
tional  law,  administrative  law  comprises  the  powers 
of  the  sovereign  in  so  far  as  they  are  exercised  directly 
by  the  monarch  or  sovereign  number. 

"In  so  far  as  the  powers  of  the  sovereign  are  dele¬ 
gated  to  political  subordinates,  administrative  law  is 
positive  law,  whether  the  country  be  governed  by  a 
monarch  or  by  a  sovereign  number.  In  so  far  as  the 
sovereign  powers  are  exercised  by  the  sovereign 
directly,  administrative  law  in  a  country  governed  by 
a  monarch  is  positive  morality  merely;  in  a  country 
governed  by  a  number  it  may  consist  of  positive  mor¬ 
ality,  or  of  a  compound  of  positive  morality  and 
positive  law.” 
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Let  us  try  to  make  this  clearer  by  examples.  The 
one  object  of  constitutional  law,  according  to  Austin, 
is  to  define  the  sovereign.  In  a  monarchial  state  it 
is  extremely  simple  and  is  not  in  the  strict  sense  law. 
Thus  on  a  subsequent  page  Austin  says  that  from  the 
days  of  Richelieu  to  those  of  the  great  Revolution 
the  king  of  France  was  sovereign  in  France.  “But 
in  the  same  country,  and  during  the  same  period,  a 
traditional  maxim  cherished  by  the  courts  of  justice 
and  rooted  in  the  affections  of  the  bulk  of  the  people 
determined  the  succession  to  the  throne:  it  deter¬ 
mined  that  the  throne,  on  the  demise  of  an  actual 
occupant,  should  invariably  be  taken  by  the  person 
who  then  might  happen  to  be  heir  to  it  agreeably 
to  the  canon  of  inheritance  which  was  named  the 
Salic  law.”  This  then,  in  his  opinion,  was  the  whole 
substance  of  the  constitutional  law  of  France:  the 
heir  male  of  St.  Louis  is  to  be  sovereign,  and  in  the 
strictest  sense  this  was  no  rule  of  law,  it  was  only  a 
rule  of  positive  morality.  Austin’s  view,  as  you  prob¬ 
ably  know,  is  that  in  a  monarchial  state  the  succes¬ 
sion  to  the  throne  cannot  be  fixed  by  law,  positive 
law:  when  the  king  dies  law  dies  with  him;  sover¬ 
eignty  is  not  a  matter  of  law,  it  is  a  matter  of  fact: 
the  people  by  accepting,  tacitly  accepting,  Louis  XV 
on  the  death  of  Louis  XIV  obey  no  law;  they  raise  up 
a  new  sovereign;  the  rule  which  they  observed  in 
accepting  the  great-grandson  of  the  late  King  was 
no  rule  of  law;  they  would  have  broken  no  law,  had 
they  instead  accepted  a  bastard  or  a  foreigner  or 
anyone  else.  In  such  a  case  constitutional  law  then 
consists  of  some  simple  rule,  probably  some  canon 
of  descent,  and  even  that  is  not  in  strictness  law. 

As  to  administrative  law  in  a  monarchial  state;  it 
defines  the  powers  of  the  sovereign  and  the  powers 
of  the  political  subordinates.  In  so  far  as  it  deals 
with  the  powers  of  the  sovereign,  it  is  not  in  strict¬ 
ness  law:  no  law  can  limit  the  powers  of  the  sov¬ 
ereign.  If  it  be  generally  expected  by  the  French 
nation  that  Louis  XIV  will  only  exercise  his  powers 
in  these  or  those  ways  this  expectation  can  consti¬ 
tute  no  rule  of  law,  it  can  at  best  give  rise  to  positive 
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morality.  But  as  to  political  subordinates — ministers, 
judges,  intendants — the  rules  which,  for  the  time  be¬ 
ing,  define  who  they  shall  be  and  what  powers  they 
shall  have,  will  be  true  rules  of  law — positive  law — 
though  rules  which  the  sovereign  monarch  might  at 
any  time  abolish.  This  then  is  the  sphere  of  admin¬ 
istrative  law. 

But  turn  from  France  of  the  eighteenth  century  to 
England  of  our  own  day.  Constitutional  law  deter-* 
mines  the  persons  or  the  classes  of  persons  who  shall 
bear  the  sovereign  powers;  it  determines,  moreover, 
the  mode  wherein  those  persons  shall  share  those 
powers.  Now  Austin  himself  had,  as  I  daresay  you 
know,  a  curious  doctrine  about  the  sovereignty  of  this 
realm;  instead  of  holding  that  the  sovereign  body 
consisted  of  the  king,  the  lords  and  the  representative 
of  the  commons  assembled  in  parliament,  he  held 
that  it  consisted  of  the  king,  the  lords  and  the  elec¬ 
tors:  he  treats  the  members  of  the  House  of  Com¬ 
mons  as  mere  delegates  of  the  electors.  This  seems 
to  me  a  singularly  profitless  speculation.  Suppose 
that  the  present  parliament  were  to  make  a  statute 
contrary  to  the  strongest  wishes  and  well-founded 
expectations  of  those  who  elected  it;  doubtless  that 
statute  would  be  law;  the  courts  would  treat  it  as  law 
and  would  not  for  one  instant  permit  a  suggestion 
that  parliament  had  exceeded  its  powers  by  betraying 
(if  you  will)  the  trust  that  was  imposed  in  it.  I  am 
obliged  to  notice  this  point  in  passing,  but  it  is  of  no 
very  great  importance  to  us  at  the  present  moment; 
for  whichever  view  we  take,  whether  Austin’s  which 
places  sovereignty  in  king,  lords  and  electors,  or  the 
commoner  and  saner  view  which  places  it  in  king 
and  parliament,  the  mass  of  rules  that  will  be  covered 
by  his  definition  of  constitutional  law  will  be  much 
the  same.  It  is  to  determine  the  persons  who  shall 
bear  the  sovereign  powers  and  the  mode  wherein 
these  persons  shall  share  those  powers.  It  must  de¬ 
termine  then  in  the  first  place,  who  is  to  be  king. 

The  act  which  settled  the  succession  to  the  throne 
on  the  heirs  of  the  body  of  the  electress  Sophia,  being 
Protestants,  is  clearly  a  part  of  constitutional  law. 
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The  rule  that  the  king  will  forfeit  his  crown  by 
marrying  a  Papist  is  clearly  a  rule  of  constitutional 
law.  Then  all  the  law  as  to  the  composition  of  the 
House  of  Lords  will  be  constitutional  law.  Again  all 
the  law  as  to  the  qualifications  of  voters  for  members 
of  the  House  of  Commons  must  in  any  case  be  con¬ 
stitutional  law.  Accepting  the  ordinary  doctrine  that 
our  sovereign  body  consists  of  king  and  parliament, 
•  all  the  law  as  to  the  qualifications  of  members  of  the 
House  of  Commons  will  be  constitutional;  but  Austin, 
I  think,  can  hardly  include  it  within  his  definition, 
for  according  to  him  it  is  not  the  representatives  but 
the  represented  who  form  part  of  the  sovereign  body, 
and  the  rules  as  to  how  many  delegates  the  electors 
may  choose,  and  what  must  be  the  qualification  of 
those  delegates,  would  seem  to  be  no  part  of  the  law 
that  defines  the  composition  of  the  sovereign  body. 

For  my  own  part,  I  regard  this  definition  as  far  too 
narrow,  by  which  I  mean  that  it  excludes  a  very  great 
deal  of  what  is  ordinarily  called  constitutional  law, 
and  most  certainly  any  student  set  to  study  consti¬ 
tutional  law  would  be  ill-advised  if  he  were  to  trust 
that  his  examiners  would  not  go  beyond  Austin's  defi¬ 
nition.  To  take  one  instance;  the  question  whether 
the  king  has  power  to  tax  without  the  consent  of 
parliament  would  be  very  generally  treated  as  a  grave 
and  typical  question  of  constitutional  law,  but  it  does 
not  fall  within  Austin  s  definition;  it  might  be  ad¬ 
mitted  that  the  sovereign  power  was  possesssed  by 
king  and  parliament,  or  by  king,  lords  and  electors 
in  certain  shares,  and  yet  the  question  would  be 
possible  whether  law  gave  the  king  a  power  of  im¬ 
posing  customs  duties.  .  .  . 

(There  follows  a  consideration  of  Holland's  defi¬ 
nition,  which  Maitland  concludes,  “is  fairly  conform¬ 
able  to  our  ordinary  usage.") 

And  as  with  constitutional  law  so  with  constitu¬ 
tional  history.  This  title  was,  I  believe,  a  new  one 
when  Hallam  chose  it  for  his  great  work,  and  it  was 
liable  to  misconstruction.  By  this  time  it  is  well 
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rooted  in  our  language,  but  there  seems  to  be  no 
great  room  for  a  difference  of  opinion  as  to  its  mean¬ 
ing.  .  .  .  But  I  think  that  we  can  see  a  steady  ten¬ 
dency,  very  manifest  in  the  great  work  of  Stubbs,  to 
widen  the  scope  of  the  term,  to  narrow  it  in  another. 
On  the  one  hand  we  no  longer  conceive  that  the  his¬ 
torian  of  our  constitution  has  done  his  duty  when 
he  has  told  us  of  kings  and  parliaments;  at  least,  as 
regards  early  times,  we  expect  him  to  speak  of  the 
courts  of  law,  of  the  sheriffs,  of  local  government,  of 
hundred  courts  and  county  courts.  On  the  other  hand 
we  expect  him  to  give  us  a  history  of  results,  rather 
than  a  history  of  efforts  and  projects.  If  we  look  at 
May’s  book  we  find  it  to  be  to  a  large  extent  a  his¬ 
tory  of  efforts  and  projects:  it  is  full  of  proposals  to 
alter  the  law,  of  the  strife  between  Whigs  and  Tories 
—the  struggle  over  the  Reform  Bill  for  example. 
Some  people  seem  to  think  that  a  bill  loses  all  its 
importance  at  the  very  moment  when  it  becomes  law, 
that  it  ceases  to  be  a  subject  for  constitutional  history, 
or  indeed  for  history  of  any  kind,  when  the  last  divi¬ 
sion  has  been  taken.  But  that  surely  is  a  perverse 
view,  and  I  hope  that  it  is  becoming  an  old-fashioned 
view;  political  struggles  are  important,  but  chiefly 
because  they  alter  die  law.  Constitutional  history 
should,  to  my  mind,  be  a  history,  not  of  parties,  but 
of  institutions,  not  of  struggles,  but  of  results;  the 
struggles  are  evanescent,  the  results  are  permanent. 
That  is,  I  think,  the  view  taken  by  the  latest  and 
greatest  of  the  historians  of  our  constitution,  and  I 
hope  the  day  may  come  when  someone  will  take  up 
the  tale  where  Stubbs  has  dropped  it,  and  bring  the 
history  of  our  constitution  down  to  modem  days,  as 
a  history  of  institutions,  a  history  of  one  great  depart¬ 
ment  of  law,  and  of  its  actual  working. 

It  will  perhaps  occur  to  you  that  I  am  making  an 
apology,  for  I  have  spoken  a  great  deal  about  modem 
statutes,  and  not  a  word  of  Whigs  and  Tories,  Lib¬ 
erals  and  Conservatives.  Well,  I  know  that  a  great 
many  apologies  might  be  required  of  me,  but  not,  I 
think,  for  this.  I  have  been  trying  to  turn  your 
thoughts  away  from  what  I  think  to  be  an  obsolete 
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and  inadequate  idea  of  the  province  of  constitutional 
history,  I  have  been  asking  you  to  set  your  faces  to¬ 
wards  the  rising  sun.  And  the  sun  will  rise,  not  a 
doubt  of  it. 

The  practical  application  of  these  remarks  should 
be  obvious.  The  student  who  is  set  to  read  English 
constitutional  law  will,  if  he  be  prudent,  take  a  wide 
view  of  his  subject.  Even  if  his  sole  object  be  to 
obtain  marks  in  an  examination,  he  will  do  well  to 
recognise  the  fact  that  the  limits  of  constitutional  law 
are  not  strictly  defined,  and  that  his  examiners  may 
not  be  disposed  to  make  them  narrow.  And  when 
he  is  asked  to  study  constitutional  history  as  well  as 
constitutional  law,  the  expedience  of  wide  reading 
will  be  the  more  apparent.  Regarding  the  matter 
historically  we  may  say  that  there  is  hardly  any  de¬ 
partment  of  law  which  does  not,  at  one  time  or 
another,  become  of  constitutional  importance.  Go 
back  for  a  moment  to  the  Middle  Ages.  If  we  are  to 
learn  anything  about  the  constitution  it  is  necessary 
first  and  foremost  that  we  should  learn  a  good  deal 
about  the  land  law.  We  can  make  no  progress  what¬ 
ever  in  the  history  of  parliament  without  speaking 
of  tenure,  indeed  our  whole  constitutional  law  seems 
at  times  to  be  but  an  appendix  to  the  law  of  real 
property.  It  would  be  disastrous  therefore,  as  well 
as  stupid  advice,  were  I  to  tell  you  that  you  could 
read  constitutional  history  without  studying  land  law 
—you  cannot  do  this,  no  one  can  do  it.  And  then 
again,  turn  to  the  seventeenth  century  and  the  great 
struggle  between  king  and  parliament;  this  truly  is  a 
constitutional  struggle  in  the  strictest  sense  of  the 
word,  it  is  a  struggle  for  sovereignty,  but  how  can 
you  study  it  without  knowing  something  of  criminal 
law  and  criminal  procedure?  At  more  than  one 
moment  the  whole  history  of  England  seems  to  de¬ 
pend  on  what  it  is  possible  to  describe  as  a  detail 
of  criminal  procedure— the  question  whether  “He  is 
committed  to  prison  per  speciale  Tnandatum  domini 
regis*'  is  or  is  not  a  good  return  to  a  writ  of  habeas 
corpus.  How  can  we  form  any  opinion  about  that 
question  unless  we  know  something  about  the  ordi- 
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nary  course  of  criminal  procedure?  A  modem  code¬ 
maker  would  very  possibly  not  put  the  provisions  of 
the  Habeas  Corpus  Act  into  that  part  of  the  code 
which  dealt  with  constitutional  law— he  would  keep 
it  for  the  part  which  dealt  with  criminal  procedure 
—still  he  can  see  that  the  history  of  the  writ  is  very 
truly  part  of  the  history  of  our  constitution;  if  the 
king  had  been  able  to  commit  to  prison  without  giv¬ 
ing  any  reason,  he  would  have  had  at  his  command 
a  potent  engine  for  controlling  parliament,  and  might 
have  succeeded  in  his  effort  to  make  himself  an  abso¬ 
lute  monarch. 

I  have  some  little  fear  lest  the  study  of  what  we 
call  general  jurisprudence  may  lead  you  to  take  a 
false  view  of  law.  Writers  on  general  jurisprudence 
are  largely  concerned  with  the  classification  of  legal 
rules.  This  is  a  very  important  task,  and  to  their 
efforts  we  owe  a  great  deal— it  is  most  desirable  that 
law  should  be  clearly  stated  according  to  some  ra¬ 
tional  and  logical  scheme.  But  do  not  get  into  the 
way  of  thinking  of  law  as  consisting  of  a  number  of 
independent  compartments,  one  of  which  is  labelled 
constitutional,  another  administrative,  another  crim¬ 
inal,  another  property,  so  that  you  can  leam  the  con¬ 
tents  of  one  compartment,  and  know  nothing  as  to 
what  is  in  the  others.  No,  law  is  a  body,  a  living 
body,  every  member  of  which  is  connected  with  and 
depends  upon  every  other  member.  There  is  no 
science  which  deals  with  the  foot,  or  the  hand,  or  the 
heart.  Science  deals  with  the  body  as  a  whole,  and 
with  every  part  of  it  as  related  to  the  whole.  Who,  at 
this  moment,  can  vote  in  parliamentary  elections? 
Begin  answering  that  question,  and  you  begin  to 
talk  about  freeholders,  copyholders,  leaseholders;  but 
you  cannot  talk  about  them  with  much  intelligence 
unless  you  understand  some  real  property  law.  Life 
I  know  is  short,  and  law  is  long,  very  long,  and  we 
cannot  study  everything  at  once;  still,  no  good  comes 
of  refusing  to  see  the  truth,  and  the  truth  is  that  all 
parts  of  our  law  are  very  closely  related  to  each  other, 
so  closely  that  we  can  set  no  logical  limit  to  our 
labours. 
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THE  MYSTERY  OF  SEISIN 

This  article  first  appeared  in  2,  Law  Quarterly  Re¬ 
view,  p.  481  ( 1886).  Together  with  two  other  papers, 

The  Seisin  of  Chattels  and  The  Beatitude  of  Seisin, 
it  forms  a  trilogy  in  which  Maitland  set  out  to  mar¬ 
shal  the  known  evidence  on  this  most  difficult  and 
fascinating  common  law  concept.  It  is  reprinted  here 
from  the  Collected  Papers,  I,  458. 

Any  one  who  came  to  the  study  of  Coke  upon 
Littleton  with  some  store  of  modem  legal  ideas  but 
no  knowledge  of  English  Real  Property  Law  would, 
it  may  be  guessed,  at  some  stage  or  another  in  his 
course  find  himself  saying  words  such  as  these:— 
‘Evidently  the  main  clue  to  this  elaborate  labyrinth 
is  the  notion  of  seisin.  But  what  precisely  this  seisin 
is  I  cannot  tell.  Ownership  I  know  and  possession  I 
know,  but  this  tertium  quid,  this  seisin,  eludes  me. 
On  the  one  hand  when  Coke  has  to  explain  what  is 
meant  by  the  word  he  can  only  say^  that  it  signifies 
possession,  with  this  qualification  however  that  it  is 
not  to  be  used  of  movables  and  that  one  who  claims 
no  more  than  a  chattel  interest  in  land  can  not  be 
seised  though  he  may  be  possessed.  But  on  the  other 
hand  if  I  turn  from  definitions  to  rules  then  certainly 
seisin  does  look  very  like  ownership,  insomuch  that 
the  ownership  of  land  when  not  united  with  the  seisin 
seems  no  tme  ownership.’ 

The  perplexities  of  this  imaginary  student  would  at 
first  be  rather  increased  than  diminished  if  he  con¬ 
vinced  himself,  as  I  have  convinced  myself  and  tried 
to  convince  others,  that  the  further  back  we  trace 
our  legal  history  the  more  perfectly  equivalent  do 
the  two  words  seisin  and  possession  become,  that  it  is 
the  fifteenth  century  before  English  lawyers  have 
ceased  to  speak  and  to  plead  about  the  seisin  (there¬ 
by  being  meant  the  possession)  of  chattels^.  Cer¬ 
tainly  as  we  make  our  way  from  the  later  to  the 
older  books  we  do  not  seem  to  be  moving  towards  an 


SELECTED  WRITINGS 


159 


age  when  there  was  some  primeval  confusion  between 
possession  and  ownership.  We  find  ourselves  de¬ 
barred  from  the  hypothesis  that  within  time  of  mem¬ 
ory  these  two  modem  notions  have  been  gradually 
extricated  from  a  vague  ambiguous  seisin  in  which 
once  they  were  blent.  In  Bracton's  book  the  two 
ideas  are  as  distinct  from  each  other  as  they  can 
possibly  be.  He  is  never  tired  of  contrasting  them. 
In  season,  and  (as  the  printed  book  stands)  out  of 
season  also,  he  insists  that  seisina  or  possessio  is  quite 
one  thing,  dominium  or  proprietas  quite  another.  He 
can  say  with  Ulpian,  Nihil  commune  habet  possessio 
cum  proprietate^. 

There  are  some  perhaps  who  would  have  for  the 
student’s  questionings  a  ready  and  brief  answer, 
satisfactory  to  themselves  if  not  to  him.  If,  they  would 
say,  you  are  thinking  of  ownership  and  applying  that 
notion  to  English  land,  you  indeed  disquiet  yourself 
in  vain;  dismiss  the  idea;  it  is  not  known,  never  has 
been  known,  to  our  law;  land  in  this  country  is  not 
owned,  it  is  holden,  holden  immediately  or  mediately 
of  the  king.  The  questioner  might  be  silenced;  I  doubt 
he  would  be  convinced.  In  the  first  place  he  might 
urge,  and  it  seems  to  me  with  truth,  that  the  theory 
of  tenure,  luminous  as  it  may  be  in  other  directions, 
sheds  no  one  ray  of  light  on  the  strangest  of  the 
strange  effects  which  seisin  and  want  of  seisin  had  in 
our  old  law.  In  the  second  place  he  might  appeal  to 
authority  and  remark  that  Coke,  who  presumably 
knew  some  little  of  tenures,  speaks  freely  and  without 
apology  of  the  ownership  and  even  the  'absolute 
ownership”^  of  land,  while  as  to  Bracton,  who  lived 
while  feudalism  was  yet  a  great  reality,  for  lands  and 
for  chattels  he  has  the  same  words,  to  wit,  dominium 
and  proprietas. 

But  it  may  well  be  said,  and  this  brings  us  to  more 
profitable  doctrine,  that  English  law  knew  no  true 
ownership  of  land  because  the  rights  of  a  landowner 
who  was  not  seised  fell  far  short  of  our  modem 
conception  of  ownership.  Deprive  the  tenant  in  fee 
simple  of  seisin,  and  he  is  left  with  a  right  of  entry. 
Even  now  this  would  be  the  most  technically  correct 
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description  of  his  right.  Until  lately  his  right  might 
undergo  a  still  further  degradation;  from  having  been 
a  right  of  entry  it  might  be  debased  into  a  mere  right 
of  action. 

Now  it  is  to  the  nature  of  these  rights,  whether  we 
call  them  ownership  or  no,  or  rather  to  one  side  of 
their  nature,  that  I  would  here  draw  attention.  To 
simplify  matters  as  much  as  possible  we  may  for  the 
moment  leave  out  of  account  all  estates  and  interests 
less  than  fee  simple.  The  question  then  becomes  this, 
what  is  the  nature  of  the  rights  given  by  our  old 
law  to  a  person  who  is  lawfully  entitled  to  be  seised 
of  land  in  fee  simple  when  as  a  matter  of  fact  some 
other  person  is  seised?  or  (to  use  words  which  will 
not  be  misunderstood  though  they  are  not  the  proper 
words  of  art)  what  is  the  nature  of  the  rights  of  an 
absolute  owner  when  some  stranger  is  in  possession? 

Such  a  student  as  I  have  imagined  might  well  be 
prepared  to  find  that  possession  by  itself,  or  posses¬ 
sion  coupled  with  certain  other  elements  such  as  good 
faith  and  colour  of  title,  or  possession  continued  for 
a  certain  period,  would  have  certain  legal  effects, 
effects  which  would  consist  in  protecting  the  possessor 
against  mere  trespassers,  in  entitling  him  to  recover 
possession  if  ejected  by  a  stranger,  in  depriving  the 
true  owner  of  any  right  to  obtain  possession  save  by 
recourse  to  the  courts,  in  at  last  depriving  that  owner 
of  all  right  whatever  and  conferring  on  the  possessor 
a  title  good  against  all  men.  He  might  expect  too  that 
in  a  system  rich  in  definite  forms  of  action,  some 
possessory  some  proprietary,  the  outcome  of  different 
ages,  these  effects  would  be  very  complicated;  and 
certainly  he  would  not  be  disappointed.  He  would, 
for  example,  find  the  ousted  owner  gradually  losing 
his  remedies  one  by  one,  first  the  remedy  by  self-help, 
then  the  possessory  assizes,  then  the  writs  of  entry, 
lastly  the  very  writ  of  right  itself.  He  would  here  find 
much  to  puzzle  him,  for  the  rules  as  to  the  conversion 
of  a  right  of  entry  into  a  right  of  action  seem  to  us 
quaint  and  arbitrary.  Still  all  these  manifold  and 
complex  effects  of  possession  and  dispossession,  seisin 
and  want  of  seisin,  are  of  a  kind  known  and  intel- 
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ligible,  partly  due  to  formalities  of  procedure  and 
statutory  caprices,  but  tending  in  the  main  to  protect 
the  possessor  in  his  possession  and  uphold  the  public 
peace  against  violent  assertions  of  proprietary  right; 
analogies  may  be  found  in  other  systems  of  law 
modern  as  well  as  ancient. 

But  this  is  far  from  all.  Seisin  has  eflFects  of  a  quite 
other  kind.  The  owner  who  is  not  seised  not  only 
loses  remedies  one  by  one  but  he  seems  hardly  to 
have  ownership,  and  this,  not  because  all  lands  are 
held  of  the  king,  but  because  as  regards  such  matters 
as  the  alienation,  transmission,  devolution  of  his 
rights  he  seems  to  be  in  a  quite  different  position  from 
that  in  which  we  should  expect  to  find  a  person  who, 
though  he  has  not  possession,  has  yet  ownership. 
Let  a  few  rules  be  repeated  that  were  law  until  but 
a  short  while  since.  They  are  well  known,  but  it  may 
be  worth  while  to  put  them  together,  for  they  make 
an  instructive  whole. 

( 1 )  Until  the  1st  of  October  1845,  a  right  of  entry 
could  not  be  alienated  among  the  hving^.  In  other 
words,  the  owner  who  is  not  seised  has  nothing  to 
sell  or  to  give  away. 

An  explanation  of  this  rule  has  been  found  in  the 
law's  dislike  of  maintenance.  It  may  be  given  in  the 
words  of  Sir  James  Mansfield:— ‘Our  ancestors  got 
into  very  odd  notions  on  these  subjects,  and  were 
induced  by  particular  causes  to  make  estates  grow 
out  of  wrongful  acts.  The  reason  was  the  prodigious 
jealousy  which  the  law  always  had  of  permitting 
rights  to  be  transferred  from  one  man  to  another,  lest 
the  poorer  should  be  harassed  by  rights  being  trans¬ 
ferred  to  more  powerful  persons®.  This  bit  of  ration¬ 
alism  is  of  respectable  antiquity;  it  is  certainly  as  old 
as  Coke's  day^;  and  true  it  is  that  at  one  time  our 
laws  did  manifest  a  great,  but  seemingly  most  reason¬ 
able®,  jealousy  of  maintenance  and  champerty,  of 
bracery  and  the  buying  of  pretenced  titles.  But  still 
the  explanation  seems  insufficient.  Its  insufficiency 
will  be  best  seen  when  we  pass  to  some  other  rules. 
In  passing,  however,  let  us  notice  how  deeply  rooted 
in  our  old  law  this  rule  must  be.  We  come  upon  it 
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directly  we  ask  the  simplest  question  as  to  the  means 
of  transferring  ownership.  What  is  the  one  ‘assur¬ 
ance/  the  one  means  of  passing  ownership,  known  to 
the  common  law?  Why,  if  we  leave  out  of  account 
htigious  proceedings  real  or  fictitious,  it  is  the  feoflF- 
ment,  and  there  must  be  livery  of  seisin,  that  is, 
delivery  of  possession.  Oiie  cannot  deliver  possession 
to  another  when  a  third  person  is  possessing;  so  a 
right  of  entry  cannot  but  be  inalienable.  Or  put  it 
this  way:  our  old  law  has  an  action  which  is  thor¬ 
oughly  proprietary,  which  raises  the  question  of  most 
mere  right,  the  writ  of  right,  the  only  hope  of  one 
who  cannot  base  his  claim  on  a  recent  possession. 
Yet  even  in  the  writ  of  right  the  demandant  must 
count  upon  his  own  seisin  or  on  the  seisin  of  some 
ancestor,  and  thence  deduce  a  title  by  descent;  he 
cannot  count  on  the  seisin  of  a  donor  or  vendor,  ‘for 
the  seisin  of  him  of  whom  the  demandant  himself 
purchased  the  land  availeth  not^.’  This  is  a  rule  which 
can  be  traced  from  Coke  to  Bracton^®,  a  rule  of  pro¬ 
cedure,  be  it  granted,  but  a  rule  which  shows  plainly 
that  he  who  has  no  seisin  has  nothing  that  he  can 
give  to  another.  But  to  this  matter  of  alienation  inter 
vivos  we  will  return. 

(2)  Before  the  1st  of  January  1838^^  a  right  of 
entry  could  not  be  devised  by  will.  About  devises  of 
course  we  cannot  expect  much  ancient  common  law. 
The  question  depended  on  the  meaning  of  the  sta¬ 
tutes  of  1540^^  and  1542;^^  but  the  manner  in  which 
these  statutes  were  interpreted  is  worthy  of  note. 
Throughout  the  verb  used  of  the  person  who  is  em¬ 
powered  to  make  a  will  is  the  verb  to  have.  The  per¬ 
son  who  has  any  manors,  lands,  tenements  or  here¬ 
ditaments  may  dispose  of  them  by  will.  But  though 
some  modern  judges  did  not  much  like  the  interpre¬ 
tation,  still  the  old  interpretation  was  that  the  dis¬ 
seised  owner  has  not  any  land,  tenement,  or  heredita¬ 
ment,  and  therefore  has  nothing  to  leave  by  his  wilB^. 
A  case  from  the  year  1460  shows  plainly  that  before 
the  statutes  a  similar  rule  prevailed;  to  give  validity 
to  a  devise  under  local  custom  it  was  essential  that 
the  testator  should  die  seised,  though  it  was  doubted 
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whether  he  need  be  seised  when  making  the  wilP®. 

(3)  Until  the  1st  of  January  1834^®  seisina  fecit 
stipitem.  Now  this  when  duly  considered  seems  a 
very  remarkable  rule,  for  it  comes  to  this,  that  a 
landowner  who  has  never  been  in  possession  has  no 
right  that  he  can  transmit  to  his  heir,  or  in  other 
words,  that  ownership  is  not  inheritable.  Such  a  per¬ 
son  may  be  (to  use  a  venerable  simile)  the  passive 
‘conduit-pipe’  through  which  a  right  will  pass,  but  no 
one  shall  ever  get  the  land  by  reason  that  he  was 
this  man’s  heir;  a  successful  claimant  must  make  him¬ 
self  heir  to  one  who  was  seised.  But  what  explanation 
have  we  for  this?  A  fear  of  maintenance  very  obvi¬ 
ously  fails  us,  and  as  it  seems  to  me  feudalism  must 
fail  us  also,  unless  we  are  to  suppose  a  time  when 
seisin  meant  not  mere  possession  but  possession  given, 
or  at  least  recognized,  by  the  lord  of  the  fee.  But  for 
imagining  any  such  time  we  have  no  warrant.  It 
seems  law  from  the  first  that  the  rightful  tenant  can 
be  disseised,  though  the  lord  be  not  privy  to  the 
disseisin,  and  that  the  disseisor  will  be  seised  whether 
the  lord  like  it  or  no. 

And  to  constitute  a  new  stock  of  descent  a  very 
real  possession  was  necessary.  The  requisite  seisin 
was  not  a  right  which  could  descend  from  father  to 
son;  it  was  a  pure  matter  of  fact.  Even  though  there 
was  no  adverse  possessor,  even  though  possession 
was  vacant,  the  heir  was  not  put  into  seisin  by  his 
ancestor’s  death;  an  entry,  a  real  physical  entry,  was 
necessary.  We  all  know  the  old  story  of  the  man  who 
was  half  inside  half  outside  the  window,  and  who 
was  pulled  out  by  the  heels.  It  was  certainly  a  nice 
problem  whether  he  possessed  corpore  as  well  as 
animo;  but  at  any  rate  on  this  depended  the  question 
whether  he  had  been  seised  and  could  maintain  the 
novel  disseisin  against  those  who  extracted  him^"^. 

( 4 )  The  Dower  Act  of  1833^®  for  the  first  time  gave 
a  widow  dower  of  a  right  of  entry;  but  for  that  statute 
the  widow  of  one  who  has  not  been  seised  goes  unen¬ 
dowed.  It  is  true  that  in  this  case  ‘a  seisin  in  law  or  a 
civil  seisin’  would  answer  the  purpose  of  ‘a  seisin  in 
deed^^.’  But  this  ‘seisin  in  law’  only  existed  when  pos- 
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session  was  in  fact  vacant.  A  man  was  seised  neither 
in  fact  nor  yet  in  law  if  some  other  person  had 
obtained  and  was  holding  seisin.  If  such  an  one  did 
not  get  seisin  during  the  coverture  his  wife  would 
get  no  dower. 

Here  it  may  be  remarked  that  seisin  did  to  some 
extent  become  a  word  with  many  meanings  or  rather 
shades  of  meaning.  The  seisin  which  is  good  enough 
for  one  purpose  is  insufficient  for  another.  ‘What  shall 
be  said  a  sufficient  seisin'  to  give  dower,  to  give  cur¬ 
tesy,  to  constitute  a  stock  of  descent,  to  maintain  a 
writ  of  right^^— each  of  these  questions  has  its  own 
answer.  But  I  believe  that  the  variations  are  due 
(1)  to  the  treatment  of  cases  in  which  no  one  has 
corporeal  possession  of  the  lands,  and  (2)  to  the 
application  of  the  idea  of  possession  to  subjects  other 
than  lands,  namely,  the  incorporeal  hereditaments, 
and  application  which  must  necessarily  be  difiScult 
and  may  easily  be  capricious.  No  fictitious  seisin  in 
law  was,  so  far  as  I  am  aware^^,  ever  attributed  to  one 
who  however  good  his  title  was  clearly  dispossessed, 
to  one  whose  land  was  being  withheld  from  him  by  a 
stranger  to  the  title.  And  the  ‘seisin  in  law'  may  well 
set  us  thinking.  When  we  hear  that  A  is  B  in  law  we 
can  generally  draw  an  inference  about  past  history:  — 
it  has  been  found  convenient  to  extend  to  A  a  rule 
which  was  once  applied  only  to  things  which  were  B 
in  deed  and  in  truth;  in  short,  there  was  a  time  when 
A  was  not  B  even  in  law.  For  a  few  but  by  no  means 
all  purposes  we  may  say  with  the  old  French  lawyers, 
‘le  mort  saisit  le  vif;'  the  seisin  in  law  would,  e.g.  give 
dower,  but  it  would  not  make  a  stock  of  descent. 

(5)  To  give  a  husband  curtesy  seisin  during  the 
coverture  was  necessary.  This  rule  has  never  yet  been 
abolished,  though  it  has  been  somewhat  concealed 
from  view  both  by  Equity  and  by  statutes. 

So  far  we  have  been  concerned  with  rules  which  are 
still  generally  known,  and  one  of  them,  the  rule  about 
curtesy,  has  not  yet  become  a  matter  for  the  antiquary. 
It  now  becomes  desirable  to  glance  at  some  obscurer 
topics.  Since  we  are  sometimes  assured  that  in  one 
way  or  another  the  strange  effects  of  seisin  and  want 
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of  seisin  are  due  to  feudalism,  we  ought  to  ask  how 
the  rights  of  a  lord  were  aflFected  by  the  fact  that  ‘the 
very  tenant,"  the  true  owner,  was  out  of  seisin  and  some 
other  person  in  seisin. 

Suppose  tenant  in  fee  simple  is  disseised  and  then 
dies  without  an  heir,  what  can  be  plainer  on  feudal 
principles  (feudal  principles  as  understood  in  these 
last  times)  than  that  the  land  will  escheat  to  the 
lord,  that  the  lord  will  be  able  to  recover  the 
land  from  the  disseisor  or  from  any  person  who 
has  come  to  the  land  through  or  under  the  dis¬ 
seisor?  But  such  was  not  the  law  even  in  the  last, 
even  in  the  present  century,  and  if  it  be  law  now, 
a  point  about  which  I  had  rather  say  nothing,  this 
must  be  the  result  either  of  the  statutes  which  have 
deprived  feoffments  and  descents  of  their  ancient 
efficacy  or  else  of  a  convenient  forgetfulness.  In  Coke’s 
day  it  seems  to  have  been  settled  that  from  the  orig¬ 
inal  disseisor  the  lord  could  obtain  the  land  either  by 
entry  or  by  action  ( writ  of  escheat ) ,  provided  that  he 
had  not  accepted  the  disseisor  as  tenant.  If  however 
before  the  death  of  the  disseisee  the  disseisor  made  a 
feoffment  in  fee,  or  died  seised  leaving  an  heir,  there 
was  no  escheat  at  all,  ‘because  the  lord  had  a  tenant  in 
by  title;"  he  had,  that  is,  a  tenant  who  could  not  per¬ 
sonally  be  charged  with  any  tort.  Of  a  right  of  action, 
as  distinguished  from  a  right  of  entry,  there  was  no 
escheat;  ‘such  right  for  which  the  party  had  no  remedy 
but  by  action  only  to  recover  the  land  is  a  thing  which 
consists  only  in  privity,  and  which  cannot  escheat  nor 
be  forfeited  by  the  common  law^^.  What  is  more,  it 
had  been  held  that  the  most  sweeping  general  words 
in  acts  of  attainder  would  not  transfer  such  rights  to 
the  crown;  they  were  essentially  inalienable,  intrans¬ 
missible  rights. 

But  if  we  go  behind  Coke  we  find  that  so  far  from 
the  law  having  been  gradually  altered  to  the  detri¬ 
ment  of  the  lords,  if  altered  at  all  it  had  been  altered 
to  their  profit.  We  come  to  a  time  when  there  seems 
the  greatest  uncertainty  whether  the  lord  can  get  the 
land  from  the  very  disseisor.  The  writ  of  escheat,  his 
only  writ,  distinctly  says  that  his  tenant  has  died 
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seised.  I  do  not  wish  to  dogmatize  about  a  very 
obscure  history,  but  it  will  be  enough  to  say  that  under 
Henry  VII  Brian  C.  J.  denied  that  the  lord  could  enter 
or  bring  action  against  the  disseisor^^. 

It  was  so  with  the  other  feudal  casualties.  Coke 
says^^  that  if  the  disseisee  die  having  still  a  right  of 
entry  and  leave  an  heir  within  age  the  lord  shall  have 
a  wardship.  Doubtless  the  law  was  so  in  his  day,  but 
the  earliest  authority  that  he  cites  is  from  the  reign  of 
Edward  III  and  to  this  effect— In  a  writ  of  ward  it  is 
a  good  plea  that  the  ancestor  of  the  infant  had  noth¬ 
ing  in  the  land  at  the  time  of  his  death;  for  if  he  was 
disseised  the  lord  shall  not  have  a  wardship,  neither 
by  writ  of  ward  nor  by  seizing  him  [the  heir],  until 
the  tenancy  is  recontinued^^.  But  at  all  events  of  a 
right  of  action  there  was  no  wardship.  On  the  other 
hand,  if  the  disseisor  died  without  an  heir  the  lord  got 
an  escheat,  if  the  disseisor  died  leaving  an  infant  heir 
the  lord  got  a  wardship,  though  in  either  case  his  rights 
were  defeasible  by  the  disseisee.  In  short,  the  lord 
must  take  his  chance;  it  is  no  wrong  to  him  if  his  ten¬ 
ant  be  disseised;  he  cannot  prevent  this  person  or  that 
from  acquiring  seisin,  yet  thus  he  may  be  a  great  loser 
or  a  great  gainer.  The  law  about  seisin  pays  no  regard 
to  his  interests. 

There  is  another  side  to  the  picture  we  have  here 
drawn.  He  who  is  seised,  though  he  has  no  title  to  the 
seisin,  can  ahenate  the  land;  he  can  make  a  feoffment 
and  he  can  make  a  will  ( for  he  who  has  land  is  enabled 
to  devise  it  by  statute),  and  his  heir  shall  inherit, 
shall  inherit  from  him,  for  he  is  a  stock  of  descent; 
and  there  shall  be  dower  and  there  shall  be  curtesy, 
and  the  lord  shall  have  an  escheat  and  the  king  a  for¬ 
feiture,  for  such  a  one  has  land  ‘to  give  and  to  forfeit.’ 
This  may  make  seisin  look  very  much  like  ownership, 
and  in  truth  our  old  law  seems  this  (and  has  it  ever 
been  changed^®?)  that  seisin  does  gives  ownership 
good  against  all  save  those  who  have  better  because 
older  title.  Nevertheless  we  err  if  we  begin  to  think 
of  seisin  as  ownership  or  any  modification  of  owner¬ 
ship;  after  all  it  is  but  possession.  A  termor  was  not 
seised,  but  certainly  he  could  make  a  feoffment  in  fee 
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and  his  feoffee  would  be  seised.  This  seems  to  have 
puzzled  Lord  Mansfield^^,  and  puzzling  enough  it  is 
if  we  regard  seisin  itself  as  a  proprietary  right,  for 
then  the  termor  seems  to  convey  to  another  a  right 
that  he  never  had.  But  when  it  is  remembered  that 
substantially  seisin  is  possession,  no  more,  no  less, 
then  the  old  law  becomes  explicable.  My  butler  has 
not  possession  of  my  plate,  he  has  but  a  charge  or 
custody  of  it;  fraudulently  he  sells  it  to  a  silversmith; 
the  silversmith  now  has  possession:  so  with  the 
termor,  who  has  no  seisin,  but  who  by  a  wrongful  act 
enables  another  to  acquire  seisin. 

But,  it  will  be  urged,  the  termors  feoffee  (here  is 
the  difficulty)  acquires  an  estate  in  fee  simple  and  no 
less  estate  or  interest.  Certainly,  and  what  of  the 
silversmith  who  buys  of  the  fraudulent  butler?  He 
has  possession,  and  in  a  certain  sense  he  possesses  as 
owner;  he  claim  no  limited  interest,  such  as  that  of  a 
bailee,  in  the  goods.  How  his  rights  would  best  be 
described  at  the  present  day  we  need  not  discuss,  but 
it  seems  plausible  to  say  that  at  least  if  an  innocent 
purchaser,  he  has  ownership  good  against  all  save  those 
who  have  better  because  older  title^®.  Regarded  from 
this  point  of  view  the  termor’s  tortious  feoffment  is 
no  anomaly.  It  is  true  that  in  our  modem  law  there 
may  be  nothing  very  analogous  to  the  process  whereby 
an  infirm  title  gained  strength  as  it  passed  from  man 
to  man,  the  ousted  owner  losing  the  right  to  enter 
before  he  lost  the  right  of  action;  still  it  is  conceivable 
that  in  the  interests  of  public  peace  law  should,  for 
example,  permit  me  to  take  my  goods  by  force  from 
the  thief  himself,  but  not  from  one  to  whom  the  thief 
has  given  or  sold  them,  nor  from  the  thief’s  executor. 
Thus  would  my  entry  be  tolled  and  I  should  be  put  to 
my  action^^.  But  this  by  the  way,  for  the  position  of 
the  non-possessed  owner  is  more  interesting  and  less 
explicable  than  that  of  the  possessed  non-owner. 
Now  we  seem  brought  to  this,  that  ownership, 
mere  ownership,  is  inalienable,  intransmissible; 
neither  by  act  of  the  party  nor  by  act  of  the  law 
will  it  pass  from  one  man  to  another.  The  tme 
explanation  of  the  foregoing  mles  will  I  believe  be 
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found  in  no  considerations  of  public  policy,  no  wide 
views  of  social  needs,  but  in  what  I  shall  venture  to 
describe  as  a  mental  incapacity,  an  inability  to  conceive 
that  mere  rights  can  be  transferred  or  can  pass  from 
person  to  person.  Things  can  be  transferred;  that  is 
obvious;  the  transfer  is  visible  to  the  eye;  but  how 
rights?  you  have  not  your  rights  in  your  hand  or  your 
pocket,  nor  can  you  put  them  into  the  hand  of  another 
nor  lead  him  into  them  and  bid  him  walk  about  within 
their  metes  and  bounds.  ‘But,’  says  the  accomplished 
jurist,  ‘this  is  plain  nonsense;  when  a  gift  is  made  of  a 
corporeal  thing,  of  a  sword  or  a  hide  of  land,  rights 
are  transferred;  if  at  the  same  time  there  is  a  change 
of  possession,  that  is  another  matter;  whether  a  gift 
can  be  made  without  such  a  change  of  possession,  the 
law  of  the  land  will  decide;  but  every  gift  is  a  transfer 
of  ownership,  and  ownership  is  a  right  or  bundle  of 
rights;  if  gift  be  possible,  transfer  of  rights  is  possible.’ 
That,  I  should  reply,  doubtless  is  so  in  these  analytic 
times;  but  I  may  have  here  and  there  a  reader  who  can 
remember  to  have  experienced  in  his  own  person  what 
I  take  to  be  the  history  of  the  race,  who  can  remember 
how  it  flashed  across  him  as  a  truth,  new  though 
obvious,  that  the  essence  of  a  gift  is  a  transfer  of  rights. 
You  cannot  give  what  you  have  not  got:— this  seems 
clear;  but  put  just  the  right  accent  on  the  words  give 
and  got,  and  we  have  reverted  to  an  old  way  of  think¬ 
ing.  You  can’t  give  a  thing  if  you  haven’t  got  that 
thing,  and  you  haven’t  got  that  thing  if  some  one  else 
has  got  it.  A  very  large  part  of  the  history  of  Real 
Property  Law  seems  to  me  the  history  of  the  process 
whereby  Englishmen  have  thought  themselves  free  of 
that  materialism  which  is  natural  to  us  all. 

But  it  will  be  said  to  me  that  this  would-be  explana¬ 
tion  is  untrue,  or  at  best  must  take  us  back  to  a  merely 
hypothetical  age  of  darkness,  because  from  time  im¬ 
memorial  there  were  rights  which  could  be  transferred 
from  man  to  man  without  any  physical  transfer  of 
things,  namely,  ‘the  incorporeal  hereditaments  which 
lay  in  grant  and  not  in  livery.*  In  truth  however  the 
treatment  which  these  rights  receive  in  our  oldest 
books  is  the  very  stronghold  of  the  doctrine  that  I  am 
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propounding.  They  are  transferable  just  because  they 
are  regarded  not  as  rights  but  as  things,  because  one 
can  become  not  merely  entitled  to,  but  also  seised  and 
possessed  of  them,  corporeally  seised  and  possessed. 
Seisin,  it  may  be,  cannot  be  delivered;  I  cannot  put  an 
advowson  into  your  hand,  nor  can  an  advowson  be 
ploughed  and  reaped;  nevertheless  the  gift  of  the 
advowson  will  be  far  from  perfect  until  you  have  pre¬ 
sented  a  clerk  who  has  been  admitted  to  the  church. 
In  your  writ  of  right  of  advowson  you  shall  count  that 
on  the  presentation  of  yourself  or  your  ancestor  a  clerk 
was  admitted,  nay  more,  that  your  clerk  exploited  the 
church,  took  esplees  thereof  in  tithes,  oblations  and 
obventions  to  the  value  of  so  many  shillings^^.  But  we 
may  look  at  a  few  of  these  things  incorporeal  a  little 
more  closely. 

And  first  then  of  seignories,  reversions,  remainders. 
These,  it  is  said,  lie  in  grant.  But  for  all  that  the  tenant 
of  the  land  must  attorn  to  the  grantee;  the  attornment 
is  necessary  to  perfect  the  transfer  of  the  right.  Such 
was  the  law  in  1705^^.  Whence  this  necessity  for  an 
attornment? 

It  may  be  replied:— Here  at  all  events  is  a  feudal 
rule.  Just  as  (before  the  beginning  of  clear  history) 
the  tenant  could  not  alienate  the  land  without  die 
lord’s  consent,  so  in  the  reign  of  Queen  Anne  the  lord 
could  not  alienate  the  seignory  without  the  tenant’s 
attornment.  There  was  a  personal  bond  between  lord 
and  vassal;  the  need  of  attornment  is  to  start  with  the 
need  of  the  tenant’s  consent,  though  certainly  in  course 
of  time  he  could  be  compelled  to  give  that  consent. 

Now  it  may  not  be  denied  that  in  this  region  feudal 
influence  was  at  work.  To  deny  this  one  must  contra¬ 
dict  Bracton.  But  the  suflBciency  of  the  explanation 
should  not  be  admitted  until  some  text  of  English  law 
is  produced  which  says  that  the  tenant  can  as  a  gen¬ 
eral  rule  refuse  consent  to  an  alienation.  Bracton  does 
say  that  except  in  exceptional  cases  there  can  be  no 
transfer  of  homage  unless  the  tenant  consents;  on  the 
other  hand  he  says  that  all  other  services  can  be  trans¬ 
ferred  and  the  tenant  shall  be  attorned  velit 
It  is  of  course  possible  to  regard  this  state  of  things  as 
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transitional,  to  urge  that  in  Bracton  s  day  the  tenant 
had  already  lost  a  veto  on  alienation  that  he  once  had; 
but  before  we  adopt  this  theory  let  us  see  how  much 
less  ground  it  covers  than  the  rules  which  have  to 
be  explained. 

(a)  The  doctrine  of  attornment  holds  good  not  only 
of  a  seignory  and  of  a  reversion  but  of  a  remainder 
also^^;  but  between  the  remainderman  and  the  tenant 
of  the  particular  estate  there  is  no  tenure,  no  feudal 
bond. 

( b )  Much  the  same  doctrine  holds  good  when  what 
has  to  be  conveyed  is  the  land  itself  ( immediate  free¬ 
hold)  but  that  land  is  in  lease  for  years.  Here  the 
transfer  can  be  made  in  one  of  two  ways.  There  may 
be  a  grant  and  then  attornment  will  be  necessary®^,  or 
there  may  be  a  feoffment.  But  if  there  is  to  be  a  feoff¬ 
ment,  either  the  termor  must  be  a  consenting  party  or 
he  must  be  out  of  possessions^.  If  the  termor  chooses 
to  sit  upon  the  land  and  say  T  will  not  go  off  and  I  will 
not  attorn  myself,'  there  can  be  no  effectual  grant,  no 
effectual  feoffment;  recourse  must  be  had  to  a  court 
of  law.  But  surely  it  will  not  be  said  that  in  the  days 
of  true  feudahsm,  when,  as  we  are  told,  the  termor  was 
regarded  much  as  his  landlord's  servant,  he  had  a  legal 
right  to  prevent  his  landlord  from  selling  the  land? 

(c)  The  doctrine  of  attornment  holds  good  of  rents 
not  incident  to  tenures®.  The  terre-tenant  wiU  not  hold 
of  the  grantee  of  the  rent,  nevertheless  he  must  attorn 
if  the  grant  is  to  have  full  efficacy.  Indeed  the  learning 
of  rents  as  it  is  in  CokeS^,  and  even  as  it  is  at  the 
present  day,  seems  to  me  very  suggestive  of  an  ancient 
mode  of  thought.  The  rent  is  regarded  as  a  thing,  and 
as  a  thing  which  has  a  certain  corporeity  (if  I  may  so 
speak);  you  may  be  seised,  physically  possessed  of  it; 
you  have  no  actual  seisin  until  you  have  coins,  tangible 
coins,  in  your  hand.  On  getting  this  actual  seisin  much 
dependen;  in  modem  times  a  vote  for  Parliament®®. 
An  attornment  would  give  you  a  fictitious  ‘seisin  in 
law;’  nothing  but  hard  palpable  cash  would  give  you 
seisin  in  fact.  Such  an  incorporeal  hereditament  as  a 
rent  can  be  given  by  man  to  man  just  because  it  occa- 
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sionally  becomes  corporeal  under  the  accidents  of  gold 
or  silver;  this  seems  the  old  theory. 

Now  as  to  attornment,  a  valuable  analogy  lies  very 
near  to  our  hands.  Suppose  that  we  shut  Coke  upon 
Littleton  and  open  Benjamin  on  Sales.  Describing 
what  will  be  deemed  an  ‘actual  receipt’  of  sold  goods 
within  the  meaning  of  the  Statute  of  Frauds,  Mr.  Ben¬ 
jamin  writes  thus:— ‘When  the  goods,  at  the  time  of  the 
sale,  are  in  the  possession  of  a  third  person,  an  actual 
receipt  takes  place  when  the  vendor,  the  purchaser, 
and  the  third  person  agree  together  that  the  latter  shall 
cease  to  hold  the  goods  for  the  vendor  and  shall  hold 
them  for  the  purchaser.  .  .  .  All  of  the  parties  must 
join  in  the  agreement,  for  the  agent  of  the  vendor  can¬ 
not  be  converted  into  an  agent  for  the  vendee  without 
his  own  knowledge  and  consent^®.’  This  is  familiar 
law,  and  surely  it  explains  much.  Baron  Parke  used  a 
very  happy  phrase  when  he  said  that  there  is  no 
‘actual  receipt’  by  the  buyer  ‘until  the  bailee  has 
attorned,  so  to  speak’  to  the  buyer,  a  happy  phrase  for 
it  explained  the  obscure  by  the  intelligible,  the  old 
by  the  modem^^. 

Without  transfer  of  a  thing  there  is  no  transfer  of  a 
right. 

Starting  with  this  in  our  minds,  how,  let  us  ask,  can 
a  reversioner  alienate  his  rights  when  a  tenant  for  life 
is  seised,  how  can  a  tenant  in  fee  simple  alienate  his 
rights  when  there  is  a  termor  on  the  land?  There  is 
but  one  answer.  The  person  who  has  the  thing  in  his 
power  must  acknowledge  that  he  holds  for  or  under 
the  purchaser.  If  he  does  this,  then  we  may  say  (as 
we  do  say  when  construing  the  Statute  of  Frauds) 
that  the  purchaser  has  ‘actually  received’  the  thing  in 
question.  It  is  I  admit  difficult  to  carry  this  or  any 
other  theory  through  all  the  intricacies  of  our  old  land 
law.  The  fact  that  in  course  of  time  there  came  to  be 
two  legally  recognized  possessions,  first  the  old-fash¬ 
ioned  possession  or  seisin  which  no  termor  can  have 
(possessio  ad  assisas),  and  then  the  new  fashioned 
possession  which  a  termor  can  have  ( possessio  ad  breve 
de  transgressione),  comphcates  what,  to  start  with, 
may  have  been  a  simple  notion^^.  But  the  clue  is  given 
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us  in  some  words  of  Britton:— tenant  in  fee  wants  to 
alienate  his  land,  but  there  is  a  farmer  in  possession; 
until  the  farmer  attorns  there  can  be  no  conveyance, 
car  la  seisine  del  alienour  sei  continue  touz  juirs  par  le 
fermer,  qui  use  sa  seisine  en  le  noun  le  lessour^^;  the 
seisin  is  held  for  the  alienor  until  the  farmer  consents 
to  hold  it  for  the  alienee.  So  when  the  person  on  the 
land  is  tenant  in  fee  simple,  here  doubtless  he  is  seised 
on  his  own  behalf,  seised  in  demesne,  but  the  overlord 
also  is  seised,  seised  of  a  seignory,  or,  as  the  older  books 
put  it,  he  holds  the  land  in  service  (non  in  dominico 
sed  in  servicio);  he  holds  the  land  by  the  body  of  his 
tenant;  he  can  only  transfer  his  rights  if  he  can  transfer 
seisin  of  the  seignory;  he  transfers  seisin  when  the 
tenant  admits  that  he  is  holding  under  a  new  lord^^. 
So  with  a  rent  which  ‘issues  out  of  the  land;’  we  can¬ 
not  make  a  rent  issue  out  of  land,  or  turn  the  course 
of  a  rent  already  issuing,  unless  we  can  get  at  the  land; 
if  some  one  else  has  possession  of  the  land,  it  is  he 
that  has  the  power  to  start  or  to  divert  the  rent.  This 
phrase  ‘a  rent  issuing  out  of  land’  would  seem  to  us 
very  wonderful  and  very  instructive,  had  we  not  heard 
it  so  often.  What  a  curious  materialism  it  implies! 

Bracton’s  whole  treatment  of  res  incorporales  shows 
the  same  materialism,  which  is  all  the  more  striking 
because  it  is  expressed  in  Roman  terms  and  the  writer 
intends  to  be  very  analytic  and  reasonable.  Jura  are 
incorporeal,  not  to  be  seen  or  touched,  therefore  there 
can  be  no  delivery  ( traditio )  of  them.  A  gift  of  them, 
if  it  is  to  be  made  at  all,  must  be  a  gift  without  de¬ 
livery.  But  this  is  possible  only  by  fiction  of  law.  The 
law  will  feign  that  the  donee  possesses  so  soon  as  the 
gift  is  made  and  although  he  has  not  yet  made  use  of 
3ie  transferred  right.  Only  however  when  he  has 
actually  used  the  right  does  his  possessio  cease  to  be 
fictiva  and  become  vera,  and  then  and  then  only  does 
the  transferred  right  become  once  more  alienable^^. 

Of  all  these  incorporeal  things  by  far  the  most  im¬ 
portant  in  Bracton’s  day  and  long  afterwards  was  the 
advowson  in  gross,  and  happily  he  twice  over  gives  us 
his  learning  as  to  its  alienability  with  abundant  vouch¬ 
ing  of  cases^®.  To  be  brief:— If  A  seised  of  an  advow- 
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son  grants  it  to  B,  and  then  the  church  falls  vacant,  B 
is  entitled  to  present.  Thus  far  have  advowsons  be¬ 
come  detached  from  land.  But  if  before  a  vacancy  B 
grants  to  C,  and  then  the  person  dies,  who  shall 
present?  Not  C,  nor  B,  but  A.  Not  C,  for  though  B 
had  a  quasi-possession  when  he  made  the  grant  he  had 
no  real  possession,  for  he  had  never  used  the  trans¬ 
ferred,  or  partially  transferred,  right;  he  had  nothing 
to  give;  he  had  nothing.  Not  B,  for  whatever  inchoate 
right  he  had  he  has  given  away.  No,  as  before  said, 
A  shall  present,  for  the  only  actual  seisin  is  with  him. 
One  has  not  really  got  an  advowson  until  one  has  pre¬ 
sented  a  clerk  and  so  exploited  one’s  right. 

We  may  take  up  the  learning  of  advowsons  some 
centuries  later.  The  following  comes  from  a  judgment 
not  unknown  to  fame,  the  judgment  of  Holt  in  Ashby 
V.  White"^^.  He  is  illustrating  the  doctrine  that  want  of 
remedy  and  want  of  right  are  all  one.  *As  if  a  pur¬ 
chaser  of  an  advowson  in  fee  simple,  before  any  pre¬ 
sentment,  suffer  an  usurpation  and  six  months  to  pass 
without  bringing  his  quare  impedit  he  has  lost  his  right 
to  the  advowson,  because  he  has  lost  his  quare  impe¬ 
dit  which  was  his  only  remedy;  for  he  could  not  main¬ 
tain  a  writ  of  right  of  advowson;  and  although  he 
afterwards  usurp  and  die  and  the  advowson  descend 
to  his  heir,  yet  the  heir  cannot  be  remitted,  but  the 
advowson  is  lost  for  ever  without  recovery.’  So,  as  I 
understand,  stood  the  law  before  the  statute  7  Ann.c. 
18.  It  comes  to  this,  that  if  the  grantee  who  has  never 
presented  suffers  a  usurpation,  and  does  does  not  at 
once  use  a  special  statutory  remedy^’^,  his  right,  his 
feeble  right,  has  perished  for  ever.  Writ  of  right  he 
can  have  none,  for  he  cannot  count  on  an  actual  seisin. 
Very  precarious  indeed  at  Common  Law  was  the  right 
of  the  grantee  who  had  not  yet  acquired  what  could 
be  regarded  as  a  physical  corporeal  possession  of  a 
thing.  Indeed  when  we  say  that  these  rights  lay  in 
grant  we  use  a  phrase  technically  correct,  but  very 
likely  to  mislead  a  modem  reader. 

Space  is  failing  or  I  would  speak  of  franchises,  for 
even  to  negative  franchises,  such  as  the  right  to  be  quit 
of  toll,  does  Bracton  apply  the  notion  of  seisin  or  pos- 


174 


THE  MAITLAND  READER 


session;  and  the  more  the  history  of  the  incorporeal 
hereditaments  is  explored,  the  plainer  will  it  be  that 
according  to  ancient  ideas  they  cannot  be  effectually 
passed  from  person  to  person  by  written  words:  there 
is  seisin  of  them,  possession  of  them,  no  complete  con¬ 
veyance  of  them  without  a  transfer  of  possession, 
which,  when  it  is  not  real  must  be  supplied  by  fiction. 
But  now  if  we  put  together  all  the  old  rules  to  which 
reference  has  here  been  made  (and  I  will  ask  my 
readers  to  fill  with  their  learning  the  many  gaps  in 
this  brief  argument),  does  it  not  seem  that  these  Very 
odd  notions*  of  our  ancestors,  which  Sir  James  Mans¬ 
field  ascribed  to  ‘particular  causes,*  were  in  the  main 
due  to  one  general  cause?  They  point  to  a  time  when 
things  were  transferable  and  rights  were  not.  Obvi¬ 
ously  things  are  transferable,  but  how  rights? 

And  here  let  us  remember  the  memorable  fact  that 
the  chose  in  action  became  assignable  but  the  other 
day.  The  inalienability  of  the  benefit  of  a  contract,  like 
the  inalienability  of  the  rights  of  the  disseised  owner, 
has  been  set  down  to  that  useful,  hard-worked  ‘par¬ 
ticular  cause,*  the  prodigious  jealousy  of  maintenance. 
The  explanation  has  not  stood  examination  in  the  one 
case^®,  I  doubt  it  will  stand  examination  in  the  other. 
According  to  old  classifications  the  benefit  of  a  contract 
and  the  right  to  recover  land  by  litigation,  stand  very 
near  each  other.  The  landowner  whose  estate  has  been 
‘turned  to  a  right*  (a  significant  phrase)  has  a  thing  in 
action,  a  thing  in  action  real.  There  is  a  contrast  more 
ancient  than  that  between  jus  in  rem  and  jus  in  per¬ 
sonam,  namely,  that  between  right  and  thing.  Of 
maintenance  there  is,  I  believe,  no  word  in  Bracton*s 
book,  but  that  there  can  be  no  donatio  without  traditio 
is  for  him  a  rule  so  obvious,  so  natural,  that  it  needs 
no  explanation,  though  it  may  be  amply  illustrated 
by  cases  on  the  rolls.  What  the  thirteenth  century 
learned  of  Roman  law  may  have  hardened  and  sharp¬ 
ened  the  rule,  but  it  seems  ingrained  in  the  innermost 
structure  of  our  law. 

I  am  far  from  saying  that  within  the  few  centuries 
covered  by  our  English  books  it  has  ever  been  strictly 
inconceivable  that  a  right  should  be  transferred  with- 
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out  some  ti*ansfer  of  a  thing,  or  without  some  physical 
fact  which  could  be  pictured  as  the  use  of  a  transferred 
incorporeal  thing.  Should  it  even  be  proved  that  the 
Anglo-Saxon  charter  or  ‘book’  passed  ownership  with¬ 
out  any  transfer  of  possession,  this  will  indeed  be  a 
remarkable  fact,  but  far  from  decisive,  particularly  if 
the  proof  consist  of  royal  grants.  The  king  in  council 
may  have  been  able  to  do  many  marvellous  feats  not 
to  be  done  by  common  men,  and  we  know  that  ages 
before  the  year  1875  the  king  could  assign  his  chose 
in  action.  But  old  impotencies  of  mind  give  rise  to 
rules  which  perdure  long  after  they  have  ceased  to  be 
the  only  conceivable  rules,  and  then  new  justifications 
have  to  be  found  for  the  wisdom  of  the  ancients,  here 
feudalism,  there  a  dread  of  maintenance,  and  there 
again  a  hatred  of  simony.  So  long  as  the  rules  are  un¬ 
repealed  this  rationalizing  process  must  continue; 
judges  and  text-writers  find  themselves  compelled  to 
work  these  archaisms  into  the  system  of  practical 
intelligible  law.  Only  when  the  rules  are  repealed, 
when  we  can  put  them  all  together  and  look  at  them 
from  a  little  distance,  do  they  begin  to  tell  their  true 
history.  I  have  here  set  down  what  seems  to  me  the 
main  theme  of  that  history.  For  this  purpose  it  has 
been  necessary  to  speak  very  briefly  and  superficially 
of  many  different  topics,  about  every  one  of  which  we 
have  a  vast  store  of  detailed  and  intricate  information. 
Before  any  theory  such  as  that  here  ventured  can 
demand  acceptance,  it  must  be  stringently  tested  at 
every  point  and  other  systems  of  law  besides  the  Eng¬ 
lish  should  be  considered.  But  it  seemed  worth  while 
to  draw  notice  to  many  old  rules  of  law  which  we  do 
not  usually  connect  together,  and  to  suggest  that  they 
help  to  explain  each  other  and  are  in  the  main  the 
outcome  of  one  general  cause^®. 
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1  Co.  Lit.  17a,  153  a,  200  b. 

2  Law  Quarterly  Review,  July,  1885.  The  Seisin  of  Chattels. 
I  am  indebted  to  Mr.  M.  M.  Bigelow,  Mr.  H.  W.  Elphinstone, 
and  a  learned  critic  in  the  Solicitors’  Journal  for  several  new 
examples,  both  very  early  and  very  late,  of  the  use  of  the  word 
seisin  in  connection  with  chattels.  (See  Litt.  sec.  177,  also 
Paule  v.  Moodie,  2  Roll.  Rep.  131.)  But  as  to  the  usage  of  the 
thirteenth  century,  I  have  now,  after  having  copied  more  than  a 
thousand  cases,  no  doubt  whatever:  the  words  possideo,  pos~ 
sessio  are  extremely  rare,  but  one  can  be  seised  of  anything, 
even  of  a  wife  or  of  a  husband.  I  have  known  a  woman  assert, 
in  proof  of  her  marriage,  that  she  remained  seised  of  her  hus¬ 
band’s  body  after  his  death. 

3  Bracton,  f.  113,  from  Dig.  41.  2  (de  acquir.  vel  amit.  poss.) 

12.  §  1. 

4  Co.  Lit.  369  a,  17  a,  b. 

5  8  &  9  Viet.  c.  106,  sec.  6. 

6  Goodright  V.  Forrester,  1  Taunt,  613. 

7  Co.  Lit.  213b;  LampeFs  Case,  10  Rep.  48a. 

®  Stubbs,  Const.  Ehst.  §  295. 

»Co.  Lit.  293  a. 

Bracton,  f.  376. 

11 1  Vic.  cap.  26,  sec.  3. 

12  32  Hen.  VIII,  cap.  1. 

13  34  Hen.  VIII,  cap.  5. 

1^  The  cases  are  collected  in  Jarman  on  Wills,  4th  ed.,  vol.  1, 
pp.  49,  50.  Perhaps  they  leave  open  some  questions  which  will 
never  now  be  answered.  But  the  main  doctrine  seems  beyond 
dispute.  See  Co.  3  Rep.  35  a. 

15  Y.  B.  39  Hen.  VI.  f.  18  (Mich.  pi.  23). 

13  3  &  4  Will.  4.  c.  106;  Co.  Lit.  11  b. 

17  8  Ass.  f.  17,  pi.  27. 

18  3  &  4  Will.  4,  cap.  105. 

19  Co.  Lit.  31  a. 

20  Co.  Lit.  15  b,  29  a,  31  a,  181  a. 

21  It  may  be  more  to  the  point  that  Mr.  Challis  ( Real  Prop¬ 
erty,  p.  182)  has  written  to  the  same  effect.  See  Leach  v.  Jay, 
9  C.  D.  42. 

22  Winchester  s  Case,  3  Rep.  2  b. 

23  It  may  be  convenient  if  I  here  collect  in  chronological  order 
the  main  authorities  as  to  escheat  and  forfeiture  of  rights  of 
entry  and  rights  of  action.  Reg.  Brev.  f.  164  (F.  N.  B.  f.  144); 
27  Ass.  pi.  32  f.  136,  137;  Fitz.  Abr.  Entre  Congeable,  pi.  38 
(Hil.  2.  Ric.  2);  2  Hen.  4.  f.  8  (Mich.  pi.  37);  7  Hen.  4.  f.  17 
(Trin.  pi.  10);  32  Hen.  6.  f.  27  (Hil.  pi.  16),  comp.  Litt.  sec. 
390;  37  Hen.  6.  f.  1  (Mich.  pi.  1);  15  Edw.  4.  f.  14  (Mich. 
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pi.  17),  per  Brian;  6  Hen.  7  f.  9  (Mich.  pi.  4);  10  Hen.  7  f.  27 
(Trin.  pi.  13);  13  Hen.  7.  f.  7  (Mich.  pi.  3);  Bro.  Abr.  Eschete, 
pi.  18;  Co.  Lit.  240  a,  268  a,  b;  3  Inst.  19;  3  Rep.  2,  3,  35  a; 
8  Rep.  42  b;  Hale,  P.  C.  Part  I,  ch.  23;  Hawk,  P.  C.  Bk.  2, 
ch.  49,  sec.  5:  Burgess  v.  Wheate,  Eden,  177,  243.  It  will  be 
noticed  that  none  of  these  authorities,  except  perhaps  the  writ 
in  the  Register,  is  older  than  the  middle  of  the  fourteenth 
century. 

24  8  Rep.  35  a;  Co.  Lit.  76  b. 

25  Fitz.  Abr.  Garde,  pi.  10. 

26  See  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1.  Hohnes,  Common 
Law,  p.  244. 

27  I  refer  of  course  to  Taylor  v.  Horde,  v  Burr,  60,  a  case 
which  profoundly  dissatisfied  the  great  conveyancers  of  the  last 
century,  and  which  has  lately  put  Mr.  Challis  to  his  Greek 
(Real  Property,  p.  329).  Butler’s  note  on  this  case  (Co.  Lit. 
330  b)  seems  to  me  the  best  modern  accoimt  of  seisin  that 
we  have. 

28  Hohnes,  Common  Law,  p.  241. 

29  Coke  ( Co.  Lit.  245  b)  says  that  *by  the  ancient  law*  the 
entry  of  the  disseisee  was  tolled  not  only  by  a  descent  cast,  but 
by  the  disseisor’s  feoffment  followed  by  non-claim  for  year  and 
day.  There  was  very  similar  law  both  in  France  and  in  Ger¬ 
many,  as  may  be  seen  at  large  in  Laband,  Die  Vermogens- 
rechtlichen  Klagen  and  Heusler,  Die  Gewere.  I  have  never 
been  able  to  find  definite  authority  for  Coke’s  statement,  but 
it  looks  to  me  very  probable.  It  deprives  the  descent  cast  of  its 
isolated  singularity,  and  fits  in  with  the  learning  of  fines. 

39  Capiendo  inde  expleta;  this  phrase  conveys  a  sense  of  mani¬ 
fest  and  successful  achievement.  When  the  possessor  takes  a 
crop  from  his  land,  he  achieves,  exploits  his  seisin;  his  seisin  is 
now  explicit.  See  Skeat,  s.  v.  explicit,  exploit.  There  is  a  great 
mass  of  information  in  Ducange,  s.  v.  expletum.  Coke,  6  Rep. 
58,  gives  almost  the  true  meaning,  though  his  etymology  is  at 
fault;  he  derives  the  word  from  expleo  (instead  of  explico) 
and  says  that  the  grantee  of  a  rent  hath  not  a  perfect  and 
explete  or  complete  estate  until  he  hath  reaped  the  esplees, 
scilicet  the  profit  and  commodity  thereof. 

31  4  &  5  Ann.  c.  16.  sec.  9. 

32  Bract,  f.  81  b,  82.  The  writs  for  compelling  attornment  are 
the  Quid  juris  clamat  and  the  Per  quae  servitia. 

33  Co.  Lit.  309  a;  Lit.  sec.  569. 

34  Lit.  sec.  567. 

35  Co.  Lit.  48  b;  BettisioortKs  Case,  2  Rep.  31.  32. 

36  Co.  Lit.  311b. 

37  Bredimans  Case,  6  Rep.  56  b. 

38  Orme’s  Case,  L.  R.,  8  C.  P.  281;  HadfiehTs  Case,  ibid.  306. 
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The  last  Reform  Act  (48  Viet.  c.  3,  sec.  4)  has,  one  regrets  to 
say,  made  it  improbable  that  we  shall  have  in  the  future  similar 
displays  of  antique  learning. 

39  Benjamin,  Sales,  2nd  ed.,  p.  132. 

40  Farina  v.  Home,  16  M.  &  W.  119.  I  believe  that  it  was 
Parke,  B.  who  first  introduced  the  term  ‘attornment’  into  the 
discussion  of  cases  concerning  the  sale  of  goods;  but  in  this 
I  may  be  wrong. 

41 1  have  framed  my  Latin  phrases  on  the  model  of  Savigny’s 
possessio  ad  interdicta.  Seisin,  we  may  say,  is  ‘assize-possession.’ 
42  Britton,  vol.  2,  p.  303. 

43 1  am  not  sure  that  it  was  ever  technically  correct  to  say  that 
the  overlord  is  seised  of  the  land;  but  in  thirteenth  century 
cases,  he  certainly  has  and  holds  the  land,  he  has  and  holds 
it  not  in  demesne,  but  in  service.  See  Br.  f.  432,  433.  I  have 
seen  many  cases  to  this  effect;  and  I  have  seen  nunquam 
aliquam  seisinam  habuit  nec  in  dominico  nec  in  servicio. 

44  Bracton,  f .  52  b. 

45  Bracton,  f.  54,  55,  246.  See  Nichols,  Britton,  vol.  2,  p.  185, 
note  f. 

46  Ld.  Raym.  938,  953. 

47  Stat.  Westm.  the  Second  ( 13  Edw.  I),  c.  5.  The  law  is 
clearly  stated  by  Blackstone,  vol.  3,  p.  243. 

48  Pollock,  Principles  of  Contract,  4th  ed..  Appendix,  Note  G. 
1  There  is  one  rule  of  omr  present  Common  Law  which,  were 

it  very  old,  would  make  much  against  what  I  have  said,  the 
rule,  namely,  that  the  ownership  of  movables  can  be  transferred 
by  mere  agreement,  by  bargain  and  sale  without  dehvery.  I 
have  not  forgotten  this,  but  it  seemed  impossible  to  discuss  in 
a  paper  already  too  miscellaneous  a  question  which  has  divided 
two  masters  of  the  Year  Books.  Serjeant  Manning  has  main¬ 
tained  that  the  rule  is  quite  modem.  Lord  Blackburn,  on  the 
other  hand,  has  found  it  in  the  books  of  Edward  the  Fourth. 
He  was  not  concerned,  however,  to  trace  it  any  further,  and 
it  seems  to  me  that  the  law  of  an  earlier  time  required  a 
change  of  possession  on  the  one  side  or  the  other,  delivery  or 
part-delivery  of  the  goods,  payment  or  part-payment  of  the 
price.  Perhaps  at  some  future  time  I  may  be  allowed  to  state 
what  I  have  been  able  to  find  about  this  matter.  Since  this 
article  was  in  print  examples  (a.d.  1305)  of  pleadings  referring 
to  the  seisin  of  chattels  have  been  brought  to  my  notice  by 
Mr.  G.  H.  Blakesley:  see  Registmm  Palatinum  Dimelmense 
(ed.  Hardy),  vol.  4,  pp.  45,  49,  63.  73. 
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LETTERS 

OF  F.  W.  MAITLAND  TO  J.  C.  GRAY 

Reprinted  from  F.  W.  Maitland:  A  Biographical 
Sketch,  by  the  Rt.  Hon.  H.  A.  L.  Fisher  ( 1910). 
Maitland’s  friendship  with  Professor  Gray,  Royall 
Professor  of  Law  in  Harvard  University,  and  the 
extent  of  their  common  interests,  are  to  be  seen  from 
these  fragments  of  their  correspondence.  In  1907, 

Gray  added  his  graceful  tribute  to  Maitland,  in  23 
Law  Quarterly  Review,  p.  138. 

Downing  College,  Cambridge. 

21  April,  1901. 

My  best  thanks  for  Future  Interests  in  Personal 
Property,  which  has  just  come  to  my  hands  on  my 
return  from  the  Canaries.  For  a  few  days  my  interest 
in  it  must  be  future,  but  will  be  vested,  indefeasible, 
real  and  not  impersonal. 

Yours  in  perpetuity, 

F.  W.  Maitland. 


Downing  College,  Cambridge. 

19  April,  1902. 

I  returned  yesterday  from  a  winter  spent  in  the 
Canaries  where  I  am  compelled  to  take  refuge.  Al¬ 
ready  I  have  read  your  article  about  gifts  for  non- 
charitable  purposes  and  have  been  delighted  by  it. 
It  puts  an  accent  on  what  I  think  a  matter  of  great 
historical  importance  —  namely  the  extreme  liberality 
of  our  law  about  charitable  trusts.  It  seems  to  me  that 
our  people  slid  unconsciously  from  the  enforcement 
of  the  rights  of  a  c.q.t.  to  the  establishment  of  trusts 
without  a  c.q.t.  —  the  so-called  charitable  trusts:  and 
I  think  that  continental  law  shows  that  this  was  a 
step  that  would  not  and  could  not  be  taken  by  men 
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whose  heads  were  full  of  Roman  Law.  Practically  the 
private  man  who  creates  a  charitable  trust  does  some¬ 
thing  that  is  very  like  the  creation  of  an  artificial 
person,  and  does  it  without  asking  the  leave  of  the 
State. 

I  only  saw  Thayer  for  a  few  hours,  but  I  feel  his 
death  as  the  death  of  a  friend.  The  loss  must  be 
deeply  felt  at  Harvard. 


Downing  College,  Cambridge. 

4  Oct.  1903. 

I  should  like  to  take  this  opportunity  of  asking  you 
a  question  which  you  will  be  able  to  answer  very 
easily.  In  1862  our  Parliament  made  it  possible  for 
any  seven  or  more  persons  associated  for  any  lawful 
purpose  to  form  themselves  into  a  corporation.  But 
this  provision  was  accompanied  by  a  prohibition. 
For  the  future  the  formation  of  large  partnerships 
(of  more  than  20  persons)  was  forbidden.  In  effect 
the  legislature  said  that  every  big  association  having 
for  its  object  the  acquisition  of  gain  must  be  a  corpo¬ 
ration.  Thereby  the  formation  of  “unincorporated 
joint  stock  companies”  was  stopped.  I  may  say  in 
passing  that  now-a-days  few  Englishmen  are  aware 
of  the  existence  of  this  prohibitory  law  because  the 
corporate  form  has  proved  itself  to  be  very  much 
more  convenient  than  the  unincorporate.  Now  what 
I  should  like  to  know  is  whether  when  in  your  States 
the  time  came  for  general  corporation  laws  there  was 
any  parallel  legislation  against  unincorporated  com¬ 
panies.  I  have  some  of  your  American  books  on 
Corporations  and  I  gather  from  them  that  the  re¬ 
pressive  or  prohibitoiy  side  of  our  Companies  Act  is 
not  represented  among  you.  But  am  I  right  in  draw¬ 
ing  this  inference,  and  (if  so)  should  I  also  be  right 
in  supposing  that  you  could  see  constitutional  objec¬ 
tions  to  such  a  rule  of  which  I  am  speaking:  i.e.  a 
rule  prohibiting  the  formation  of  large  partnerships 
or  unincorporated  joint-stock  companies?  A  friend 
in  New  York  supplied  me  with  some  very  interesting 
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trust  deeds  which  in  effect  seemed  to  create  com¬ 
panies  of  this  sort.  Should  I  then  be  right  in  suppos¬ 
ing  that  in  the  U.S.A.  the  unincorporate  company 
lived  on  beside  the  new  trading  corporation? 

I  am  endeavouring  to  explain  in  a  German  journal 
how  our  law  (or  equity)  of  trusts  enabled  us  to  keep 
ahve  ‘‘unincorporate  bodies”  which  elsewhere  must 
have  perished.  Of  course  I  must  not  speak  of  Amer¬ 
ica.  Still  I  should  like  to  know  in  a  general  way 
whether  the  development  of  the  “unincorporated 
company”  which  we  repressed  in  1862  was  similarly 
repressed  in  the  States,  and  a  word  or  two  from  you 
about  this  matter  would  be  most  thankfully  received. 

By  the  way  —  and  here  I  enter  your  own  particular 
close  —  I  observed  that  those  New  York  deeds  were 
careful  to  confine  the  trust  within  the  limits  of  the 
perpetuity  rule.  Is  it  settled  American  law  that  this 
is  necessary?  We  explain  our  clubs  by  saying  that  as 
the  whole  equitable  ownership  is  vested  in  the  orig¬ 
inal  members  there  can  be  no  talk  of  perpetuity  —  I 
believe  that  there  are  some  extremely  important  un¬ 
incorporated  companies  with  transferable  shares 
( formed  before  1862  —  in  particular  the  London  Stock 
Exchange)  which  are  built  up  on  this  theory:  the 
theory  is  that  the  original  shareholders  were  in  equity 
absolute  masters  of  the  land,  buildings,  etc.  Does 
that  commend  itself  to  you? 

There!  you  see  what  comes  of  writing  to  me!  A 
whole  catechism!  Please  think  no  more  of  it  unless 
a  very  few  words  would  set  my  feet  in  the  straight 
road. 

Most  of  my  time  is  being  given  to  the  Year  Books. 
The  first  volume  is  with  the  binder. 

I  often  look  back  with  great  pleasure  to  the  few 
hours  that  you  and  Mrs.  Gray  spent  with  us  in  Glou¬ 
cestershire.  Would  that  I  could  see  you  again,  but 
all  my  journeys  have  to  be  to  the  Canaries  . 
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MAITLAND’S  LITERARY  STYLE 

by 

Sir  Paul  Vinogradoff 

Reprinted  from  the  English  Historical  Review 
( 1907)  volume  22,  p.  280.  This  paper  also  appeared 
in  full  in  The  Collected  Papers  of  Paul  Vinogradoff 
(1928),  I,  253.  The  author  was  bom  in  Russia  in 
1854  and  was  for  many  years  Professor  of  History  at 
Moscow  University.  Resigning  in  1901  as  a  protest 
against  governmental  interference  in  academic  afiFairs, 
he  came  to  England  and  was  appointed  Corpus 
Professor  of  Jurisprudence  at  Oxford  in  1903.  A 
leading  authority  on  legal  history  and  a  pioneer  in 
the  field  of  comparative  jurispmdence,  VinogradofF 
was  the  author  of  many  works,  including  The  Growth 
of  the  Manor  ( 1905);  English  Society  in  the  Eleventh 
Century  (1909);  and  Outlines  of  Historical  Juris¬ 
prudence,  a  work  which  remained  incomplete  at  his 
death,  in  1925.  He  shared  a  long  friendship  with 
Maitland. 

...  It  has  been  my  privilege  to  stand  very  near 
Maitland  in  the  early  stage  of  his  career,  and  since 
then  our  friendly  intercourse  has  never  been  inter¬ 
rupted,  in  spite  of  the  fact  that  I  lived  most  of  the 
time  in  another  country  and  our  personal  interviews 
were  not  very  frequent.  I  met  him  the  first  time  at  a 
friend’s  house  in  London  in  the  beginning  of  1884. 
It  was  at  a  dinner  party,  at  which  Sir  Henry  Maine 
was  present.  Maitland  did  not  take  much  part  in  the 
talk,  and  listened  modestly,  but  when  we  went  home 
together  we  had  some  interesting  conversation  on 
the  subject  of  our  studies.  He  said,  among  other 
things  —  and  he  often  repeated  to  me  afterwards  — 
that  he  would  much  rather  devote  his  fife  to  the 
historical  study  of  English  law  than  watch  his  cham- 


18S 


THE  MAITLAND  READER 


ber  in  Lincoln's  Inn  for  the  footsteps  of  the  chent 
who  never  comes  .  .  . 

To  his  ever  increasing  pubhc  of  readers  and 
pupils  the  great  scholar  stood  also  in  a  kind  of 
special,  personal  relation  through  his  style,  the  literary 
presentment  of  his  subject.  The  French  saying,  Le 
style  cest  Vhomme,  seems  true  in  more  ways  than 
one.  A  writer's  style  is  not  only  a  significant  expres¬ 
sion  of  his  character  and  moods;  it  constitutes  a 
sort  of  medium  between  him  and  his  audience;  it 
may  attract  and  electrify,  or,  on  the  contrary,  it  may 
jar  on  them.  It  is  not  for  me  to  speak  of  the  idiomatic 
pith,  the  boldness  and  picturesqueness  of  Maitland's 
style;  but  I  may  be  allowed  to  dwell  on  a  feature 
which  has  been  often  noticed  by  more  competent 
judges:  one  of  the  qualities  which  contributed  most 
to  attract  his  readers  and  to  dispose  them  towards 
admiration  and  persuasion  was  the  wealth  of  humour 
that  pervaded  all  his  writings,  in  spite  of  their  severe 
aims  and  their  highly  technical  details.  It  is  certainly 
not  of  smoothly  polished  classical  patterns  that  one 
is  reminded  when  reading  brilliant  pages  on  Anglo- 
Saxon  hides,  medieval  modes  of  pleading,  or  German 
juridical  theories.  The  poignant  sense  of  the  irony 
of  life  makes  one  rather  think  of  Shakespeare,  the 
continual  shifting  of  colour  and  fight  of  Sterne,  the 
coruscating  epigram  of  Meredith  .  .  . 

One  of  the  most  marked  peculiarities  of  such  a 
style  is  its  vividness,  the  power  of  closing  abstract 
reasoning  into  forms  taken  from  the  living  world  of 
shapes  and  sounds.  The  wealth  of  concrete  illustra¬ 
tion  was  not  suggested  .  .  .  merely  by  artistic  taste. 
It  corresponded  to  a  constant  striving  of  the  mind 
to  obtain  a  full  and  close  grasp  of  the  subject  studied. 
Powerful  though  he  was  in  abstract  speculation  and 
dialectic  analysis,  what  Maitland  wanted  most  was 
to  trace  ideas  to  their  embodiment  in  facts,  to  sketch 
their  ramifications  and  complications  in  practice. 

The  touch  of  irony  so  characteristic  of  Maitland's 
style  is  certainly  not  the  product  of  literary  manner¬ 
ism.  Its  effectiveness  depends  on  habits  of  mind,  which 
led  him  to  approach  most  subjects  in  a  sceptical 
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mood.  He  seems  to  be  wandering  in  a  strange  world, 
crowded  with  fancies  and  shams.  He  is  constantly 
on  the  alert  against  traditions  kept  up  out  of  sheer 
indolence  of  mind,  against  political  and  religious 
prejudice,  against  complex  theories  devoid  of  founda¬ 
tion  in  reality.  And  his  criticism  generally  illustrates 
the  maxim,  Suaviter  in  modo,  fortiter  in  re.  With  all 
reverence  to  acknowledged  authorities  he  is  often 
able  to  show  that  many  of  their  constructions  are 
hollow,  and  do  not  stand  a  searching  examination. 
In  the  essays  on  Canon  Law,  for  instance,  Maitland, 
though  dissenting  from  all  churches,  supports  in  sub¬ 
stance  the  contentions  of  Roman  Catholic  scholars 
against  a  kind  of  ante-dated  Anglicanism  favoured 
by  Bishop  Stubbs.  The  genuine  respect  felt  by  Mait¬ 
land  for  this  eminent  man  did  not  prevent  the  critic 
from  exposing  pitilessly  the  gaps  and  inconsistencies 
of  the  evidence  appealed  to.  One  of  the  motives  for 
drawing  a  remarkable  parallel  between  Azo  and 
Bracton  was  the  desire  to  enter  a  protest  against  the 
view  propounded  by  Maine  with  more  assurance  than 
discretion  in  regard  to  the  influence  of  the  civilian 
on  the  English  lawyer  .  .  . 

A  touch  of  good-humoured  sarcasm  was  perhaps 
more  appropriate  to  Maitland’s  countenance  than 
other  expressions.  Some  of  his  most  striking  apprecia¬ 
tions  of  persons  and  institutions  savour  of  a  rather 
irreverent  frame  of  mind.  But  he  would  go  far  wrong 
who  supposed,  on  the  strength  of  sceptical  and  sar¬ 
castic  passages,  that  the  sharp  glance  of  the  great 
scholar  was  apt  to  discover  nothing  but  the  seamy, 
the  incongruous  aspect  of  things.  Maitland  had  gifts 
of  devotion  and  enthusiasm  which  acted  as  a  power¬ 
ful  set-off  to  his  Mephistophelian  faculties.  No  one 
of  the  dissonances  of  history  escaped  his  ear,  but  he 
did  not  fail  either  to  catch  the  strange  harmony  of 
the  concert.  The  grand  way  in  which  he  clung  to 
study  and  mastered  knowledge  enabled  him  to  realise 
fully  the  majesty  of  history  as  a  whole.  Two  favourite 
passages  close  the  general  introduction  to  the  Study 
of  the  Year  Books.  They  were  not  composed  but  treas¬ 
ured  by  him,  and  they  are  indeed  an  honour  both  to 
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those  who  wrote  them  and  to  the  one  who  took  them 
up  as  noble  dicta.  One  is  of  Justice  Holmes,  the  other 
of  Albert  Sorel.  I  may  be  allowed  to  quote  at  east 
one  of  them. 

"When  I  think  thus  of  the  law  I  see  a  princess, 
mightier  than  she  who  once  wrought  at  Bayeux, 
eternally  weaving  into  her  web  dim  figures  of  the 
ever-lengthening  past  —  figures  too  dim  to  be  no¬ 
ticed  by  the  idle,  too  symbolic  to  be  interpreted 
except  by  her  pupils,  but  to  the  discerning  eye  dis¬ 
closing  every  painful  step  and  every  world-shaking 
contest  by  which  mankind  has  worked  and  fought 
its  way  from  savage  isolation  to  organic  social  life.’" 

(NOTE:  Address  delivered  to  the  Suffolk  Bar  Association 
Dinner  by  Justice  Holmes,  February  5,  1885.  See  The  Holmes 
Reader,  p.92.) 

From  a  Review  of  The  Collected  Papers  (Reprinted 
from  The  Nation,  July  15,  1911):— 

.  .  .  One  trait  of  this  kind  is  forcibly  impressed  on 
a  reader  of  Maitland’s  book:  his  attitude  towards  the 
objects  of  his  research  was  thoroughly  philosophical, 
not  in  the  sense  of  abstract  systematisation,  but  in 
the  original  meaning  of  the  Greeks.  He  was  not  led 
on  by  the  aims  of  the  craftsmen,  intent  on  immediate 
utility,  nor  by  the  instinctive  industry  of  an  anti¬ 
quarian;  he  tried  to  fathom  the  process  of  social  life, 
and  he  knew  that  it  was  only  by  diving  deep  into 
the  current  of  history  that  one  could  make  the  at¬ 
tempt. 
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FREDERIC  WILLIAM  MAITLAND 

by 

THEODORE  F.  T.  PLUCKNETT 

Reprinted  from  the  New  York  University  Law  Re¬ 
view,  vol.  26  p.  1  (1951)  The  author  is  Professor  of 
Legal  History  in  the  University  of  London,  Literary 
Director  of  the  Selden  Society,  and  Fellow  of  the 
Royal  Academy.  He  has  been  Dean  of  the  Faculty 
of  Laws  at  London  since  1954,  and  was  Assistant  Pro¬ 
fessor  of  Law  at  the  Harvard  Law  School  from  1926 
to  1951. 

In  the  year  1850,  in  the  years  of  the  Great  Peace, 
was  born  the  illustrious  subject  of  this  note.  Phi¬ 
losopher,  lawyer  and  historian,  his  life  was  passed 
in  what  seems  now  an  incredibly  rational  age  when  a 
man  could  hold  opinions  without  having  an  ideology, 
publish  them  to  the  world  without  propaganda,  and 
discuss  them  with  other  rational  beings  armed  only 
with  good  sense  and  good  manners.  It  was  a  singu¬ 
larly  happy  age  for  the  life  of  the  spirit,  and  it  reaped 
what  it  had  sown — the  splendid  harvest  of  science 
and  letters  which  made  the  Victorian  age  the  most 
fruitful  in  our  history.  Of  the  many  bright  spirits 
who  made  that  age  memorable,  none  surpassed  Mait¬ 
land  in  brilliance,  in  charm,  in  solid  achievement,  or 
in  permanent  significance.  That  the  Editors  of  this 
Review  should  have  remembered  his  centenary,  in  a 
land  which  he  never  saw,  and  at  a  moment  when  the 
sky  is  growing  darker,  is  not  only  an  act  of  piety  and 
grateful  remembrance,  but  also  an  act  of  faith  and  a 
public  assertion  of  the  values  which  make  scholar¬ 
ship  a  noble  thing. 

Maitland's  vocation  to  legal  history  came  to  him 
comparatively  late.  His  first  university  studies  were 
in  political  science  and  philosophy;  they  led  him  for 
a  short  while  to  international  law,  and  thence  to  law 
itself.  Law  he  found  to  be  in  a  very  unsatisfactory 
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state,  and  soon  he  fixed  the  blame  upon  the  Law's 
history — ^not  a  very  promising  introduction,  one 
would  think,  for  a  future  legal  historian.  The  fact 
was  that  legal  history,  at  the  very  beginning  of  his 
studies,  brought  that  “enlightened  scepticism"  of 
which  Holmes  had  spoken  so  eloquently. 

The  main  outhnes  of  Maitland's  mental  evolution 
during  this  stage  can  be  seen  from  his  Collected 
Tapers,  His  first  composition  was  the  fellowship  dis¬ 
sertation  on  “Liberty  and  Equahty."  Already  the 
swift-running  sentences  foreshadowed  his  personal 
style,  but  it  is  extremely  odd  to  find  in  it  no  indica¬ 
tion  whatever  that  there  had  once  been  a  period 
called  the  middle  ages.  He  submitted  it  in  1875,  but 
unsuccessfully.  For  his  second  choice  there  was  the 
law.  He  was  called  to  the  bar  and  set  seriously  about 
the  problem  of  estabhshing  himself  in  practice.  It 
was  evidently  during  this  period  that  he  happened  to 
pick  up  and  read,  in  a  London  club,  a  recent  book— 
The  Constitutional  History  of  England,  by  William 
Stubbs.  The  deep  first  impression  was  deepened  by 
the  companionship  of  later  years  with  that  master¬ 
piece.  Maitland  recognized  in  Stubbs  a  kindred 
spirit.  “He  had  a  strong  taste  for  law"  he  observed 
thirty  years  later,  and  “it  often  seemed  to  me  that  if 
he  had  changed  his  profession  he  might  have  been  a 
very  great  judge”;  in  short,  “Stubbs  was  just,  and  to 
read  his  great  book  is  a  training  in  justice." 

It  is  germane  to  note  the  qualities  which  Maitland 
admired  in  Stubbs'  work,  for  they  indicate  the  values 
which  he  prized  most  at  the  end  of  his  own  career. 
First  he  put  the  augmentation  of  knowledge;  then 
the  complete  frankness  with  which  he  explained  the 
historian's  craft;  next,  the  “tested  facts  and  sifted 
evidence"  upon  which  the  broad  sweeping  narrative 
reposed;  he  admired  too  “the  mind  that  was  brim¬ 
ming  over  not  merely  with  facts  but  with  thoughts," 
and  the  gift  of  vivid  portraitiure  which  made  even 
the  Constitutional  History  “marvellously  concrete"; 
and  finally  the  courage  which  accepted  “the  risks 
that  are  run"  in  writing  the  history  of  institutions. 
The  yoimg  Maitland  loved  risks,  and  when  he  eventu- 
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ally  accepted  the  call  to  be  a  historian  he  immedi¬ 
ately  volunteered  for  the  dangerous  duty  of  institu¬ 
tional  history. 

Stubbs  was  not  the  only  influence  which  turned  his 
thoughts  toward  legal  history.  He  had  been  reading 
Savigny,  and  had  thoughts  of  translating  him.  He 
must  have  seen  such  works  as  Digby’s  History  of 
Real  Froperty  (1875)  which  was  one  of  the  first  of  a 
great  family  of  books  sprung  from  Stubbs’  Select 
Charters  (1870),  Holmes’  Common  Law  (1881),  and 
actually  cited  Seisin  of  the  Freehold  (1878)  and 
Settlement  of  Real  Estates  (1879)  both  by  Joshua 
Williams,  as  well  as  the  History  of  Criminal  Law 
(1883)  by  Sir  James  Stephen. 

It  has  been  necessary  to  recite  these  titles  and  dates 
because  there  is  a  legend,  to  which  much  currency 
has  been  given,  alleging  Maitland’s  sudden  conver¬ 
sion  to  legal  history  on  the  afternoon  of  Sunday,  11th 
May,  1884,  in  the  course  of  a  conversation  with  Vino- 
gradoff;  indeed,  Maitland  himself  (who  loved  to  pay 
compliments  to  learned  foreigners)  gave  some  coun¬ 
tenance  to  the  story  in  later  years.  It  is  easily  dis¬ 
proved  by  a  glance  at  Maitland’s  publications  before 
the  critical  date.  They  begin  in  1879  with  a  long 
essay  on  the  reports  of  a  committee  on  land  titles.  If 
the  first  few  pages  are  what  one  would  expect  from 
a  conveyancer  who  was  (at  least  for  the  moment) 
also  a  Liberal,  the  remainder  is  a  sparkling  attack  on 
primogeniture  as  “some  sort  of  fantasia  or  capriccio 
on  the  Leges  Barbarorum”  which  shows  that  in  the 
preceding  four  years  Maitland  had  not  only  made 
himself  a  competent  lawyer,  but  also  an  erudite  his¬ 
torian.  He  had  read  and  appreciated  Brunner’s  ex¬ 
ploration  of  the  ancient  Anglonormannische  ErbfoU 
gesystem  as  well  as  the  attacks  of  Bentham  and  the 
learned  audacities  of  Joshua  Williams.  Indeed,  he 
was  already  so  deep  a  historian  that  he  could  see 
through  the  ‘liistorical  school”: 

“To  any  reader  trained  in  the  historical  school 
now  fashionable,  our  arguments  may  savour  of 
a  narrow  and  frigid  Utilitarianism  long  since 
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abandoned  by  all  enlightened  persons.  The  law 
of  real  property  is,  we  shall  be  told,  an  historical 
institution— the  product  of  social  evolution,  of 
national  life— and  as  such  it  must  be  criticised; 
nor  must  it  be  rashly  condemned  if  it  fail  to  con¬ 
form  to  our  notions  of  practical  convenience. 
Now  it  is  all  too  probable  that  we  are  sadly  defi¬ 
cient  in  the  historic  sense  which  it  is  the  pride  of 
this  generation  to  have  discovered  in  itself.  It 
is  not  unlikely  that  we  are  behind  an  age  whose 
chief  ambition  is  to  be  behind  itself."' 

One  need  be  well  advanced  in  historical  studies  to 
write  that.  Amid  all  the  coruscations  of  this  essay  it 
is  clear  where  Maitland  stood:  “If  we  want  barbarism 
at  its  best,  we  can  turn  to  the  Lex  Salica;  if  we  want 
scholasticism  at  its  best,  we  prefer  Thomas  Aquinas 
to  Lord  Coke."  Already  in  1879  he  had  made  himself 
a  real  historian  with  his  eyes  fixed  on  living  institu¬ 
tions. 

So  Maitland  turned  to  ‘T)arbarism  at  its  best."  In 
1881  he  produced  a  penetrating  study  of  kindred  and 
blood-feud  in  the  ancient  laws  of  Wales,  in  1882 
came  a  paper  on  the  criminal  liability  of  the  Hundred 
which  made  a  point  against  Stubbs;  in  1883  he  wove 
the  Year  Books  and  the  Olim  into  a  history  of  malice 
aforethought,  as  a  supplement  to  Stephen.  Before 
ever  Vinogradoff  appeared,  Maitland  had  shown  him¬ 
self  in  print  to  be  an  accomplished  legal  historian, 
concentrating  on  the  roots  of  problems,  and  using  a 
broad  comparative  apparatus  of  English,  Celtic, 
Scandinavian,  Germanic,  Norman  and  French  ma¬ 
terial.  Moreover,  he  had  reached  a  momentous  deci¬ 
sion.  Already  in  1883  he  had  decided  in  principle  to 
abandon  legal  practice  and  embrace  the  academic 
life,  for  in  that  year  he  was  a  candidate,  unsuccessful 
as  it  happened,  for  a  Readership  at  Oxford. 

When  at  length  we  reach  the  critical  11th  May, 
1884,  the  legend  relates  that  Vinogradoff  first  revealed 
to  Maitland  the  incredible  riches  of  the  public  rec¬ 
ords,  that  Maitland  took  train  to  London  the  next 
day  (a  Monday)  and  went  straight  to  the  Record 
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OflBce,  where  he  was  shown  a  Gloucestershire  eyre 
roll  for  1221  on  which  he  based  his  Pleas  of  the 
Crown  for  the  county  of  Gloucester  which  duly  ap¬ 
peared  in  1884.  It  is  hardly  possible  to  believe  this. 
He  had  no  previous  experience  of  editing  medieval 
documents  or  of  reading  old  manuscripts;  he  had 
before  him  not  one  roll  but  two,  and  eventually  dis¬ 
covered  that  the  well-written  roll  gave  a  bad  text, 
and  the  untidy  roll  gave  a  better  text;  he  collated 
them  and  established  a  text  extending  to  155  large 
pages  of  print,  wrote  an  introduction  of  fifty  pages, 
found  a  publisher,  had  the  work  set  up,  corrected  the 
proofs,  had  it  printed  and  bound— all  in  the  remain¬ 
ing  seven  months  of  the  year  1884,  if  we  are  to  be¬ 
lieve  the  legend.  It  is  hard  to  avoid  the  conclusion 
that  the  Gloucester  pleas  had  been  on  the  stocks  some 
time  before  11  May,  1884. 

The  summer  of  1884  contains  no  sudden  conver¬ 
sion;  but  it  did  see  Maitland’s  abandonment  of  legal 
practice  and  his  solemn  conversion  to  a  scholar,  with 
his  return  from  Lincoln’s  Inn  to  Gambridge  as  Reader 
in  English  Law.  He  did  indeed  lecture  on  contract 
in  his  first  term  and  discharge  the  routine  duties  of  a 
law  teacher,  but  his  life  from  henceforth  was  devoted 
to  legal  history.  From  this  year  onwards  there  comes 
the  astonishing  series  of  books,  each  of  them  a  mas¬ 
terpiece,  each  a  capital  contribution  to  some  funda¬ 
mental  and  difficult  subject,  and  each  of  them  in¬ 
augurating  a  new  and  fruitful  line  of  research  to  be 
continued  by  his  successors.  The  four  years  of  his 
Readership  were  mainly  concerned  with  the  enor¬ 
mous  task  of  editing  Bractons  Note  Book,  which 
Vinogradoff  had  discovered,  with  those  matchless 
tables  and  indexes  which  are  a  perpetual  wonder  to 
those  who  gratefully  use  them.  Not  less  important  was 
a  venture  of  a  different  kind,  in  the  foundation  of  the 
Selden  Society  in  1887,  whose  sole  object  is  "to  en¬ 
courage  the  study  and  advance  the  knowledge  of  the 
history  of  English  law.”  There  was  widespread  sup¬ 
port  among  the  highest  in  the  land;  no  one  doubted 
that  the  object  deserved  the  most  distinguished  pa¬ 
tronage.  But  good  will  alone  is  not  sufficient  to  pro- 
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duce  a  steady  succession  of  annual  volumes,  and  the 
subscriptions  did  not  quite  always  meet  the  bills.  The 
most  serious  difficulty,  however,  is  revealed  by  an 
examination  of  the  early  list  of  publications.  The  first 
volume  was  by  Maitland  (1887).  The  second  volume 
was  also  by  Maitland  ( 1888 ) .  Of  the  first  eight  vol¬ 
umes  Maitland  was  solely  responsible  for  three,  and 
partly  responsible  for  another  two— in  other  words, 
for  half  of  the  whole  output.  There  were  not  enough 
qualified  men  to  do  the  work.  Arduous  indeed  were 
the  labours  of  our  founder  during  those  early  years. 

Having  carried  the  Selden  Society  on  his  shoulders 
for  two  years,  Maitland  was  elected  (in  1888)  to  the 
Downing  chair  of  English  law,  and  was  called  upon 
to  deliver  the  customary  inaugural  lecture.  It  is  the 
only  thing  he  ever  wrote  which  publicly  reveals  the 
keenness  of  his  disappointment  with  academic  life. 
He  did  not  go  back  upon  his  decision  of  1884,  but 
he  did  tell  his  audience  plainly  that  his  vocation  to 
legal  history  had  led  him  through  lonely  and  difficult 
paths,  as  he  examined  the  question  the  history 

of  English  law  is  not  written.” 

At  the  root  of  that  problem  Maitland  found  the 
irreconcilable  contradictions  which  make  it  excep¬ 
tionally  hard  for  a  man  with  the  training  of  an  Eng¬ 
lish  lawyer  to  become  a  historian: 

‘We  are  tempted  to  mix  up  two  diflFerent  logics, 
the  logic  of  authority,  and  the  logic  of  evidence. 
What  the  lawyer  wants  is  authority  and  the 
newer  the  better;  what  the  historian  wants  is 
evidence  and  the  older  the  better.  .  .  .  The  law¬ 
yer  must  be  orthodox  otherwise  he  is  no  lawyer; 
an  orthodox  history  seems  to  me  a  contradiction 
of  terms.” 

That  is  a  fundamental  which  is  as  true  now  as  it 
was  in  1888.  The  diflFerence  between  legal  and  his¬ 
torical  thinking  was  no  great  obstacle  to  Maitland 
himself,  and  he  does  not  imply  that  it  is  a  serious 
difficulty  to  lawyers  generally,  although  he  obviously 
felt  that  a  warning  was  necessary.  The  really  decisive 
reasons  why  the  history  of  English  law  was  not  writ- 
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ten  seemed  to  him  to  lie  in  a  variety  of  circumstances. 
For  one  thing,  he  held  that  legal  history  was  strictly 
annexed  to  the  study  of  law,  and  as  consideration  for 
this  exclusive  right,  he  was  willing  to  forbid  the  pro¬ 
fessor  of  law  from  trespassing  upon  the  close  of  the 
professor  of  history.  Under  this  rule,  legal  history 
was  a  small  part  of  a  very  small  faculty.  The  few 
aspirants  admitted  under  it  were  still  further  reduced 
in  numbers  by  an  additional  requirement  that  the 
would-be  legal  historian  must  have  spent  some  time 
in  the  practice  of  the  law.  That  reduced  the  candi¬ 
dates  to  an  extremely  select  handful  of  well-equipped 
men;  most  of  them  ran  a  serious  risk  of  becoming  suc¬ 
cessful  lawyers,  and  therefore  lost  to  legal  history. 
“Where  then  lies  our  trust?  In  failure.”  Perhaps  one 
or  two  able  men  who  had  not  drawn  prizes  in  the 
lottery  of  practice  would  turn  their  attention  to  the 
history  of  the  law. 

It  was  indeed  a  depressing  inaugural.  This  was 
partly  due  to  the  essential  wrongness  of  the  diagnosis 
and  the  misconception  of  the  place  of  legal  history. 
To  annex  legal  history  to  the  academic  study  of  law 
exclusively,  was  clearly  impossible;  had  not  Mait¬ 
land  himself,  in  this  very  lecture,  stressed  the  in¬ 
compatibility  of  the  legal  and  the  historical  points 
of  view?  and  had  he  not  likewise  rejoiced  at  the 
fact  that  one  can  be  an  excellent  lawyer  without 
legal  history?  Again,  his  high  respect  for  Stubbs  was 
enough  to  show  that  legal  history  is  not  confined 
to  barristers’  chambers,  and  the  stimulating  influ¬ 
ence  of  Vinogradoff  was  that  of  a  historian  who  was 
not  a  lawyer.  Further,  the  prohibition  to  the  lawyer 
from  trespassing  in  the  close  of  history  is  quite  in¬ 
defensible  in  view  of  Maitland’s  demonstration  that 
in  method  and  outlook  legal  history  is  history  and 
not  law.  There  can  be  no  question  of  trespass,  for 
the  legal  historian  is  treading  on  his  own  soil  when 
he  enters  the  pleasant  fields  of  history.  Fortunately, 
Maitland  himself  in  later  days  was  to  enter  boldly 
and  joyously  into  the  very  heart  of  general  history— 
to  his  evident  delight,  and  to  our  lasting  instruction 
and  enjoyment. 
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Those  reasons  for  the  complete  absence  of  legal 
history  from  English  academic  studies  seem  to  be 
mistaken.  The  truly  potent  one  seems  rather  to  have 
been  the  incompatibility  of  method  and  outlook,  so 
trenchantly  stated  in  the  passage  which  has  already 
been  quoted.  The  completely  opposite  aims  and 
methods  of  the  lawyer  and  the  legal  historian  are 
inherent  in  the  very  nature  of  history  and  of  English 
law.  Here  and  elsewhere  Maitland  stressed  this 
point,  with  the  warning  that  there  was  always  the 
fatal  danger  that  legal  history  might  be  called  upon 
to  produce  not  the  truth  but  some  pious  legend 
which  should  be  useful  in  settling  some  question  of 
current  law.  “If  we  try  to  make  history  the  hand¬ 
maid  of  dogma  she  will  soon  cease  to  be  history.” 

The  diversity  of  mind  between  the  law  and  legal 
history  in  England  has  become  in  our  own  day  an 
even  greater  obstacle.  It  is  now  very  frequent  for 
students  to  begin  their  legal  studies  at  an  early  age, 
with  the  result  that  their  first  (and  only)  experience 
of  systematic  thought  has  been  within  the  peculiar 
framework  of  English  law.  Prolonged  subjection  to 
that  influence,  to  the  exclusion  of  all  others,  makes 
it  especially  difficult  for  the  well-trained  lawyer  to 
think  like  a  historian.  Maitland  certainly  under¬ 
estimated  this  difficulty,  and  the  reason,  obviously,  is 
that  he  had  never  experienced  it  in  himself,  although 
he  certainly  observed  it  in  others.  His  mind  had  not 
been  formed  in  legal  studies,  and  the  law  was  not 
his  first  choice.  Indeed,  he  was  one  of  those  “failures” 
to  whom  he  looked  for  the  salvation  of  legal  history. 
His  first  wish  was  to  be  a  political  scientist,  and  it 
was  only  when  he  missed  a  fellowship  in  that  subject 
that  he  turned  to  law.  The  consequence  was  that  he 
brought  to  the  law  a  mind  exercised  in  the  wide 
open  spaces  of  philosophy — and  how  much  it  chafed 
at  being  confined  in  a  conveyancer’s  chambers  is 
written  large  in  the  boisterous  and  angry  paper  on 
real  property  in  1879.  Practice  soon  became  intoler¬ 
able,  and  a  second  “failure”  released  him  once  again, 
this  time  to  roam  at  large  over  the  wide  ranges  of 
legal  history,  and  eventually,  of  general  history. 


THE  EVALUATION  OF  F.  W.  MAITLAND  199 


It  was  with  a  heavy  heart  that  Maitland  entered 
upon  his  professorship;  there  was  so  much  to  do,  and 
he  knew  that  his  own  life  would  be  short.  His  answer 
was  an  astonishing  burst  of  physical  and  intellectual 
energy.  More  volumes  for  the  Selden  Society  and 
the  enlistment  and  training  of  recruits  for  it  (notably 
G.  J.  Turner);  plea  rolls  for  the  Pipe  Roll  Society;  a 
parliament  roll  for  the  Rolls  Series;  studies  on  canon 
law;  a  massive  set  of  articles  on  seisin,  and  learned 
letters  to  Ames  about  them;  another  set  of  very  solid 
and  laborious  studies  on  the  register  of  writs— these 
were  merely  diversions  while  he  was  writing  the  answer 
to  the  specific  question  of  his  inaugural:  The  History 
of  English  Law  was  written,  and  published  in  1895. 
Tremendous  fragments  left  over  became  Domesday 
Book  and  Beyond^  and  Township  and  Borough.  Then 
he  returned  to  his  first  interest,  political  science,  and 
his  translation  of  a  portion  of  Gierke’s  vast  Genos- 
senschaftsrecht  was  followed  by  a  brilliant  set  of 
articles  on  corporations,  associations  and  trusts. 

This  return  to  the  beginning  brought  a  still  greater 
breadth  to  Maitland’s  work.  He  had  done  his  full 
duty  by  institutions  and  technicalities,  and  now  be¬ 
gan  those  happy  “trespasses”  against  which  he  had 
vainly  warned  himself  in  his  inaugural.  Gorporations 
had  led  him  to  the  crown  (which  is  a  corporation 
sole),  and  the  crown  led  him  to  those  entertaining 
“Elizabethan  Gleanings”.  Soon  he  became  no  mere 
gleaner  in  other  men’s  fields,  but  the  harvester  of  his 
own  rich  acres  in  sixteenth  century  history,  for  in 
1903  he  contributed  his  famous  chapter  to  the  second 
volume  of  the  Cambridge  Modern  History  on  the 
Reformation  settlement.  Maitland  had  finally  demon¬ 
strated  that  legal  history  is  not  to  be  confined  to  the 
faculty  of  law,  and  that  the  legal  historian  shares  the 
whole  realm  of  history  with  his  fellow  historians. 

Meanwhile,  the  Selden  Society  had  begun  to  flour¬ 
ish.  From  time  to  time  it  ventured  upon  “extra 
volumes”  and  a  devoted  band  of  editors  contributed 
their  labour  and  their  learning  to  its  enrichment,  al¬ 
ways  under  the  watchful  eye  of  its  founder  and  first 
Literary  Director.  In  this  same  year,  Maitland  gave 
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it  the  new  task  of  editing  the  year  books  of  Edward 
11.  As  usual,  he  did  the  spade  work  himself,  found 
the  manuscripts,  devised  the  method,  and  wrote  the 
famous  essay  on  the  Anglo-Norman  dialect  which 
philologists  still  treat  as  authoritative.  He  edited  the 
first  three  volumes  of  the  year  book  series,  and  al¬ 
most  finished  the  fourth. 

The  Selden  Society  is  the  living  memorial  which 
perpetuates  not  only  the  work  but  also  the  spirit  of 
Maitland.  The  sixty-four  volumes  which  have  so  far 
appeared  reflect  the  catholicity  of  Maitland's  mind. 
Common  law,  equity,  admiralty,  commercial  law  are 
all  represented;  all  sorts  of  courts  from  villages  up 
to  common  pleas,  king's  bench,  exchequer,  star  cham¬ 
ber  and  council  appear  by  their  rolls  and  files;  bor¬ 
ough  custumals  and  civilian  treatises  stand  beside  the 
twenty-two  volumes  of  Edward  II's  year  books.  The 
Literary  Directors  who  carried  on  Maitland's  work — 
Pollock,  Vinogradoff,  Turner,  Holdsworth — have 
found  editors  in  England,  America,  Russia,  Poland, 
and  have  welcomed  the  collaboration  of  historians, 
philologists,  librarians,  archivists  and  administrators 
as  well  as  of  lawyers.  The  texts  are  almost  invari¬ 
ably  translated  so  that  the  student  and  the  expert 
are  equally  well  served,  while  the  introductions  really 
do  introduce  the  general  reader  to  the  nature  and 
significance  of  the  material  presented.  The  work  is 
proceeding  actively,  and  still  further  variety  will  be 
brought  to  the  list  with  volumes  now  in  preparation 
which  will  contain  Law  Readings  delivered  before 
the  inns  of  court,  and  ecclesiastical  causes  drawn 
from  the  archives  of  Canterbury  Cathedral  (both 
being  edited  by  American  scholars).  Maitland  cor¬ 
responded  regularly  with  Ames  and  Bigelow  and  it 
is  pleasant  to  see  this  association  continued  by  the 
interest  of  American  scholars  in  his  Society.  Mait¬ 
land's  high  regard  for  Harvard  makes  it  particularly 
appropriate  that  Professor  Mark  de  Wolfe  Howe,  of 
the  Harvard  Law  School,  should  succeed  Dean  Ros- 
coe  Pound  as  our  Honorary  Secretary  in  the  United 
States.  The  subscribing  members  (a  noble  band 
which  sorely  needs  recruits)  have  the  satisfaction  of 
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knowing  that  their  support  is  given  to  a  splendid 
enterprise,  and  when  they  open  their  volumes  they 
are  opening  a  window  upon  the  vast  historical  horizon 
which  Maitland  invited  his  fellow-lawyers  to  enjoy. 


MAITLAND’S  THEORIES  OF 
CORPORATE  PERSONALITY 


Reprinted  from:  F.  W.  Maitla  d:  A  Biographical 
Sketch,  by  the  Rt.  Hon.  H.  A.  L.  Fisher  (1910).  The 
author  of  this  first  definitive  biography  was  bom  in 
1865  and,  having  been  Vice-Chancellor  of  the  Uni¬ 
versity  of  ShefiBeld  from  1912-16,  became  Warden  of 
New  College,  Oxford.  He  died  in  1940.  Fisher  was 
an  historical  scholar  of  international  renown,  and  the 
author  of  many  works,  including  his  well-known 
History  of  Europe. 


One  of  the  principal  subjects  which  engaged  Mait¬ 
land’s  mind  during  these  years  was  the  history  of 
the  Corporation.  Problems  connected  with  growth 
and  definition  of  the  Corporate  idea  had  furnished 
the  theme  of  the  Ford  Lectures  and  a  course  upon 
the  Corporation  in  English  law  was  delivered  in 
Cambridge  in  the  Autumn  Term  of  1899.  It  was 
a  subject  from  which  Maitland  derived  deep  and 
peculiar  delight.  It  brought  into  play  the  full 
range  of  his  faculties,  for  it  was  at  once  metaphysical, 
legal  and  historical.  It  was  associated  with  the  en¬ 
quiries  which  he  had  already  been  making  into 
municipal  origins,  and  into  the  law  of  the  medieval 
Church,  while,  at  the  same  time,  it  was  connected 
with  some  living  and  familar  developments  of  mod¬ 
em  law,  with  those  corporate  groups  which,  during 
the  later  half  of  the  nineteenth  century  ‘liad  been 
multiplying  all  the  world  over  at  a  rate  far  out¬ 
stripping  the  increase  of  natural  persons.”  Trade 
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unions  and  joint-stock  companies,  chartered  boroughs 
and  medieval  universities,  village  communities  and 
townships,  merchant  guilds  and  crafts,  every  form  of 
association  known  to  medieval  or  modern  life  came 
within  his  view,  as  illustrating  the  way  in  which 
Englishmen  attempted  “to  distinguish  and  reconcile 
the  manyness  of  the  members  and  the  oneness  of  the 
body.”  An  enquiry  of  this  kind  was  something  entirely 
new  in  England.  Here  lawyers  had  accepted  from 
the  Canonists  the  view  that  the  Corporation  was  a 
fiction  of  the  law  created  by  the  authoritative  act  of 
the  State.  A  mindless  thing,  “incapable  of  knowing, 
intending,  willing,  acting,  distinct  from  the  living 
corporators  who  are  called  its  members,”  the  Corpora¬ 
tion  is  and  must  be  the  creature  of  the  State.  “Into 
its  nostrils  the  State  must  breathe  the  breath  of 
fictitious  life,  for  otherwise  it  would  be  no  animated 
body  but  individualistic  dust.”  Solus  princeps  fingit 
quod  in  rei  vertitate  non  est.  Such  a  theory  was,  as 
Maitland  pointed  out,  likely  to  play  into  the  hands 
of  the  paternal  despot.  The  Corporation  so  conceived 
—  and  that  is  how  not  only  Savigny  but  Blackstone 
also  conceived  it  —  was  no  subject  for  liberties  and 
franchises  and  rights  of  self-government.  It  was  but 
“a  wheel  in  the  State  machinery.”  And  yet  in  Eng¬ 
land,  where  the  Concession  theory  of  the  Corporation 
was  received  without  challenge,  there  had  certainly 
not  been  less  of  autonomy  and  free  grouping  in 
guilds  and  fellowships  than  elsewhere.  The  secret  of 
this  apparent  contradiction,  between  a  theory  which 
made  corporateness  a  creature  of  a  sovereign  author¬ 
ity  and  a  practice  which  enabled  permanent  groups 
to  be  freely  formed  without  authority,  was  to  be 
found  in  a  legal  conception  peculiar  to  England,  the 
concept  of  the  Trust.  “Behind  the  screen  of  trustees 
and  concealed  from  the  direct  scrutiny  of  legal 
theories,  all  manner  of  groups  can  flourish:  Lincoln’s 
Inn,  or  Lloyds,  or  the  Stock  Exchange,  or  the  Jockey 
Club,  a  whole  presbyterian  system  or  even  the  Church 
of  Rome  with  the  Pope  at  its  head  .  .  .”  Even  a  large 
company,  trading  with  a  joint-stock  with  vendible 
shares  and  a  handsome  measure  of  “limited  liability,” 
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could  be  constructed  by  means  of  a  trust  deed  with¬ 
out  any  incorporation.  Aided  by  this  “loose  trust- 
concept,”  under  the  shelter  of  which  organic  groups 
of  the  most  various  kinds  could  live  and  prosper, 
English  lawyers  were  not  vitally  concerned  with  the 
theory  of  the  Corporation.  The  law  of  the  Corpora¬ 
tion  was  only  one  part,  and  probably  not  the  most 
important  part,  of  the  English  fellowship-law,  but  in 
Germany,  where  so  much  convenient  shelter  had  been 
provided  for  the  “unincorporate  body,”  the  case  was 
different,  and  active  discussion  had  raged  around  the 
nature  of  the  Corporation.  The  fiction  theory  invented 
by  Sinibald  Fieschi,  who  became  Pope  Innocent  IV 
in  1243,  and  developed  and  expounded  by  Savigny, 
had  proved  itself  inadequate  and  in  the  rising  tide 
of  German  nationalism  men  were  prone  to  question 
the  validity  of  a  conception  derived  from  the  alien 
jurisprudence  of  Rome.  A  new  school  of  thinkers 
arose  preaching  the  theory  of  the  Genossenschaft 
or  Fellowship.  They  held  that  the  German  Fellow¬ 
ship  was  neither  fictitious  nor  State-made,  that  it  was 
“a  living  organism,  and  a  real  person  with  body  and 
members  and  will  of  its  own,”  a  group-person  with  a 
group-will.  The  most  important  representative  of 
this  new  school  of  German  realists  was  Dr.  Gierke, 
whose  work  Maitland  introduced  to  the  British  public 
after  his  first  winter  exile  in  Grand  Canary. 

Maitland  had  followed  with  unflagging  interest  and 
steady  enthusiasm  the  great  outburst  of  legal  litera¬ 
ture  in  Germany  which  preceded  the  construction 
of  the  German  Civil  Code.  Of  the  Code  itself  he 
wrote  that  “it  was  the  most  carefully  considered  state¬ 
ment  of  a  nation’s  law  that  the  world  has  ever  seen”; 
while  he  found  in  the  legal  debate  of  the  Germanist 
and  Romanist  schools  work  which  sometimes  showed 
“a  delicacy  of  touch  and  a  subtlety  of  historical  per¬ 
ception,”  of  which  Englishmen,  “having  no  pressing 
need  for  comparison,”  could  know  little.  For  the 
purpose  which  Maitland  had  in  view,  the  explana¬ 
tion  of  the  way  in  which  Englishmen  had  conceived 
a  group  life  in  its  various  embodiments,  this  subtle 
and  dehcate  treatment  of  the  forms  of  legal  thought, 
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this  “ideal  morphology”  of  the  Germans,  was  no  less 
full  of  suggestion  than  the  ample  historical  science 
with  which  it  was  supported.  It  provided  tests,  and 
suggested  those  points  of  analogy  and  contrast  be¬ 
tween  English  and  German  development,  which  give 
to  Maitland’s  treatment  of  the  Corporate  and  Un¬ 
incorporate  Body  the  quality  of  an  original  discourse 
upon  the  legal  and  political  theory  of  Western 
Europe. 

Nor  was  the  interest  of  the  subject  merely  specula¬ 
tive.  Maitland  was  a  practical  lawyer  with  a  genius 
for  detecting  the  source  of  bad  law  and  bad  adminis¬ 
tration  in  confused  modes  of  thinking  about  ultimate 
questions.  Looking  for  the  moment  at  the  English 
law  concerning  Corporations  through  the  spectacles 
of  a  German  realist,  he  detected  as  the  principle 
offence  against  jurisprudence  “a  certain  half -hearted¬ 
ness  in  our  treatment  of  unincorporate  groups.”  We 
are  unwilling  to  recognise  trades-unions  for  example 
as  persons,  while  we  made  fairly  adequate  provision 
for  their  continuous  life.  The  consequence  of  this 
half-heartedness  was  felt  in  the  domain  of  public 
administration  as  well  as  in  the  domain  of  private 
law.  Englishmen  had  accepted  “a  bad  and  foreign 
theory,  which  coupling  corporateness  with  princely 
privilege  refused  to  recognise  and  call  forth  into 
vigour  the  bodiliness  that  was  immanent  in  every 
township.”  The  Americans  had  been  less  pedantic 
and  had  permitted  the  New  England  town  to  develop 
its  inherent  corporateness.  We  on  the  contrary,  in¬ 
fluenced  by  the  Concession  theory  of  the  Corpora¬ 
tion,  had  shrunk  from  declaring  the  village  to  be  a 
legal  person,  the  subject  of  rights  and  the  object  of 
gifts.  The  consequences  of  this  fatal  blunder  were  not 
measureable  merely  in  terms  of  administrative  sym¬ 
metry;  but  so  measured  they  were  very  great.  No  one 
knew  better  than  Maitland  the  “appalling  mess”  of 
English  local  government.  He  had  described  its 
broader  features  in  Justice  and  Police;  he  analysed 
certain  underlying  sources  of  confusion  in  Township 
and  Borough.  In  his  Introduction  to  Gierke’s  Political 
Theories  of  the  Middle  Ages  he  was  disposed  to 
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ascribe  no  small  part  of  this  confusion  to  the  timidity 
“tardily  redressed  by  the  invention  of  Parish  Coun¬ 
cils”  which  had  stood  between  the  English  village 
and  legal  personality. 

Other  defects  of  loose  and  imperfect  thinking  upon 
the  Corporation  were  pointed  out  to  the  readers  of 
the  Law  Quarterly  Review  in  the  articles  entitled 
“The  Corporation  Sole”  and  “The  Crown  as  Corpora¬ 
tion.”  The  American  State  has  private  rights;  it  has 
power  to  sue;  English  law,  on  the  other  hand,  had 
never  yet  formally  admitted  that  the  Corporate  realm, 
besides  being  the  wielder  of  public  power,  might 
also  be  the  subject  of  private  rights,  the  owner  of 
lands  and  chattels.  Our  habit  is  to  speak  of  the 
Sovereign  as  a  corporation  sole,  and  to  refuse  to 
recognise  him  as  the  head  of  a  complex  and  highly 
organised  “corporation  aggregate  of  many.”  Such 
modes  of  thought,  however  well  they  may  have  fitted 
the  designs  of  Tudor  despotism,  were  neither  appro¬ 
priate  to  the  needs  of  a  free  community  nor  adjusted 
to  the  conditions  of  modem  life.  The  talk  about  “Kings 
who  do  not  die,  who  are  never  under  age,  who  are 
ubiquitous,  who  do  no  wrong  and  think  no  wrong” 
had  “not  been  innocuous”;  and  other  practical  in¬ 
conveniences  were  involved  in  the  identification  of 
the  Commonwealth  with  the  person  of  the  Sovereign 
and  in  the  failure  to  discriminate  between  the  natural 
and  official  aspects  of  the  Sovereign’s  personality. 
Special  legislation,  for  instance,  had  been  required  to 
secure  private  estates  for  Kings.  For  these  insular 
peculiarities  there  were,  of  course,  assignable  his¬ 
torical  reasons,  and  one  of  these  reasons,  which 
Maitland  was  the  first  to  suggest,  is  certainly  very 
curious.  The  idea  of  treating  the  King  of  England 
as  a  corporation  sole  had  occurred  to  Coke,  or  some 
other  lawyer  of  Coke’s  day,  because  the  parson  had 
already  been  treated  as  a  corporation  sole.  Why, 
when  and  how  the  parson  came  to  be  so  treated  furn¬ 
ishes  matter  for  a  very  pretty  piece  of  historical  in¬ 
vestigation.  Who  would  have  imagined  that  an  un¬ 
fortunate  analogy,  striking  across  the  mind  of  a 
Tudor  lawyer,  would  have  helped  to  give  to  the  legal 
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aspect  of  the  English  State,  a  peculiar  colour  —  a 
colour  different  from  that  which  it  has  received,  for 
instance,  in  America.  Without  a  superb  knowledge  of 
the  Year  Books,  who  could  have  fixed  the  offence 
upon  Richard  Broke  or  upon  one  of  Richard  Broke’s 
contemporaries?  And  how  many  men,  having  mas¬ 
tered  the  recondite  knowledge  of  the  Year  Books, 
would  have  retained  a  sense  of  the  large  perspectives 
of  history  sufficiently  strong  and  vivid  to  apprehend 
the  successive  legal  and  political  forces  which  gave 
support  to  a  “juristic  abortion”  through  three  and 
a  half  centuries  of  national  life? 

Apart  from  their  interest  for  the  professional  stu¬ 
dent  of  legal  antiquities,  Maitland’s  papers  upon 
Trust  and  Corporation  possess  an  enduring  value  by 
reason  of  the  fine  touches  of  legal  and  historical 
perception  which  are  scattered  so  freshly  through 
them.  A  collection  of  acute  and  brilliant  observations 
might  without  difficulty  be  made  from  this  as  from 
any  other  portion  of  his  historical  work.  “All  that 
we  English  people  mean  by  religious  liberty  has  been 
intimately  connected  with  the  making  of  Trusts. 
Persons  who  can  never  be  in  the  wrong  are  useless 
in  a  Court  of  law.  The  making  of  grand  theories  has 
never  been  our  strong  point.  The  theory  which  lies 
upon  the  surface  is  sometimes  a  borrowed  theory 
which  has  never  penetrated  far,  while  the  really 
vital  principles  must  be  sought  for  in  out  of  the  way 
places.  A  dogma  is  of  no  importance  unless  and 
until  there  is  some  great  desire  within  it.  Quasi  is 
one  of  the  few  Latin  words  that  English  lawyers 
really  love.  English  history  can  never  be  an  elemen¬ 
tary  subject.  We  are  not  logical  enough  to  be  ele¬ 
mentary.”  Such  phrases,  even  if  detached  from  their 
context,  have  a  life  of  their  own,  but  they  cannot  be 
so  detached  without  the  loss  of  the  greater  part  of 
their  significance.  An  epigram  may  be  an  extraneous 
flourish  as  irrelevant  to  all  substantial  purpose  as  the 
ornament  of  the  bad  architect.  Maitland’s  wit  was 
seldom  otiose;  it  was  a  shining  segment  in  the  solid 
masonry  of  argument. 
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MAITLAND  AND  HISTORICAL  SCHOLARSHIP 

by 

A.  L.  Smith 

Reprinted  from  “Frederic  William  Maitland,  two 
Lectures  and  a  Bibliography,”  by  A.  L.  Smith,  some¬ 
time  Master  of  Balliol  College,  Oxford  ( 1908) 

He  who  traced  the  growth  of  personality  in  Law 
and  in  History  is  a  living  vindication  and  triumph  of 
the  principle  of  personality  in  the  historian.  History, 
do  what  we  will  to  make  it  a  science,  obstinately  per¬ 
sists  in  being  an  art,  and  one  of  the  greatest  of  arts. 
You  may  bring  the  most  conclusive  arguments  that 
history  is,  or  ought  to  be,  a  scientific  product;  you 
may,  like  so  many  other  scientific  products  nowadays, 
have  it  produced  synthetically;  you  may  set  up  at 
Cambridge,  or  elsewhere,  the  most  modern  machin¬ 
ery,  and  get  the  most  influential  lists  of  names  on 
your  syndicate,  and  turn  out  the  most  stately  volumes 
with  the  crest  of  a  University  Press;  but  what  if  a 
stiff-necked  and  perverse  generation  will  not  read 
them  even  then? 

You  cannot,  Heaven  be  thanked  for  it,  eliminate 
the  human  element  from  the  historian,  any  more  than 
you  can  eliminate  the  human  element  from  history 
itself,  any  more  than  you  can  eliminate  it  from  relig¬ 
ion  and  education.  History  by  machinery  is  like 
charity  by  machinery,  like  teaching  by  machinery; 
the  first  product  is  sawdust,  as  surely  as  the  second 
is  workhouses,  and  the  third  is  cram.  Truly,  machin¬ 
ery  is  justified  of  her  children.  He  once  remarked  that 
the  qualities  which  make  a  great  lawyer  are  rare, 
and  the  space  on  the  woolsack  is  strictly  limited.  But 
great  historians  are  at  least  as  rare  as  great  lawyers, 
and  perhaps,  in  the  mysterious  economy  of  the  uni¬ 
verse,  they  are  of  not  less  ultimate  value  to  the 
progress  of  the  race.  We  may  safely  say  that  Mait- 
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land  will  remain  a  force  and  an  inspiration  when 
some,  even  of  those  who  occupied  the  woolsack,  are 
mere  names.  If  all  his  theories  could  be  overthrown, 
all  his  positive  results  peptonized  into  textbooks, 
he  would  still  live  as  a  model  of  critical  method,  a 
model  of  style,  and  a  model  of  intellectual  temper.  He 
shall  not  be  shamed,  whatever  records  leap  to  light. 
A  century  hence  his  name  wiU  stand  higher  still 
than  it  does  today  .  .  . 

I  have  spent  the  past  two  months  in  the  company 
of  a  writer  of  the  first  rank,  who  was  also  a  thinker 
of  the  first  rank;  one  cannot  do  that  without  getting 
beneath  the  brilliant  style,  beneath  the  profound 
thought,  and  reaching  the  very  man  himself.  To  go 
thus  through  Maitland’s  written  work  is  to  become 
convinced  that  his  was  a  beautiful  nature  .  .  . 


Part  V 


ENGLISH  LAW  AND  THE  RENAISSANCE: 


An  Address 


ENGLISH  LAW  AND  THE  RENAISSANCE  211 


ENGLISH  LAW  AND  THE  RENAISSANCE 

INTRODUCTORY  NOTE 

Sir  Robert  Rede,  Chief  Justice  of  the  Common  Pleas  in  1506, 
was  a  Reader  at  Lincoln’s  Inn  in  1480  and  in  1486.  He  had 
been  a  judge  of  the  Court  of  King’s  Bench  from  1495.  Appointed 
by  Henry  VII,  he  died  in  1519.  By  his  will,  he  established  three 
public  lectures  in  the  University  of  Cambridge,  called  “Barn- 
aby’s  Lectures,”  in  humanity,  logic  and  philosophy.  This  endow¬ 
ment  was  reorganized  in  1858,  under  the  name  of  the  “Rede 
Lecture,”  when  it  was  directed  that  one  lecture  be  given 
annually  in  the  University  in  term  time  by  “a  man  of  eminence 
in  science  or  literature.” 

In  the  summer  of  1901,  Maitland  delivered  the  annual  lecture 
on  the  Rede  foundation,  taking  for  his  theme  “English  Law 
and  the  Renaissance.”  It  was  his  object  to  illustrate  how,  when 
the  study  of  Roman  law  was  being  revived  throughout  Europe 
and  in  Scotland,  England  succeeded  in  preserving  her  medieval 
common  law.  In  his  view,  this  was  due  to  the  fact  that  there 
was  to  be  found  in  England  an  institution  peculiar  to  that  coun¬ 
try,  the  Inns  of  Court,  which  evolved  a  special  system  of  legal 
education,  operated  by  lawyers  for  lawyers,  which  saved  the 
country  from  the  wholesale  reception  of  Roman  law. 

This  brilliant  historical  analysis  was  followed  by  a  number 
of  interesting  speculations  as  to  the  future.  Maitland  indicated 
that  throughout  the  English-speaking  world,  many  legislatures 
were  being  set  up  on  the  foundation  of  English  law,  and  he 
went  on  to  say  that  the  prospects  for  the  future  unity  of  that 
law  was  precarious.  Taking  the  example  of  the  Germans,  who 
had  unified  their  law  on  a  national  basis,  he  suggested  that 
“The  Mother  of  Parliaments”  at  Westminster  might  preserve 
tliis  unity,  by  enacting  legislation  which  would  be  a  model  for 
these  legislatures  of  the  future.  The  constitutional  developments 
in  the  British  Commonwealth  of  Nations  since  1901  have,  to  a 
large  extent,  vindicated  his  view  of  this  matter,  and  many  of 
the  newly-established  legislatures  throughout  that  Common¬ 
wealth  have  adopted  for  their  model  all  that  is  best  in  the 
British  enacted  law. 

The  task,  however,  was  not  solely  within  the  competence  of 
the  British  Parliament,  and  Maitland  concluded  his  discourse 
by  saying  that  a  responsibility  rested  also  on  those  “ancient 
and  honourable  societies,”  the  law  schools,  to  see  that  the 
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purity  of  the  common  law  was  preserved  from  contamination 
by  outside  sources.  Just  how  far  this  expression  of  a  heartfelt 
hope  has  been  fulfilled  can  be  seen  in  the  spectacular  devel¬ 
opment  of  schools  in  both  the  United  States  and  England  in 
the  past  decades. 

This  lecture  was  first  published  in  1901.  It  is  here  reprinted 
with  the  permission  of  the  Syndics  of  the  Cambridge  Univer¬ 
sity  Press. 

Were  we  to  recall  to  life  the  good  Sir  Robert  Rede 
who  endowed  lectures  in  this  university,  we  might 
reasonably  hope  that  he  would  approve  and  admire 
the  fruit  that  in  these  last  years  has  been  borne  by  his 
liberality.  And  then,  as  in  private  duty  or  private  in¬ 
terest  bound,  I  would  have  him  speak  thus:  "Yes,  it  is 
marvellous  and  more  than  marvellous  this  triumph 
of  the  sciences  that  my  modest  rent-charge  stimulates 
you  annually  to  record;  nor  do  I  wonder  less  at  what 
my  lecturers  have  said  of  humane  letters  and  the  fine 
arts,  of  the  history  of  all  times  and  of  my  time,  of 
Erasmus  whom  I  remember,  and  that  age  of  the 
Renaissance  (as  you  call  it)  in  which  (so  you  say)  I 
lived.  But  there  is  one  matter,  one  science  (for  such 
we  accounted  it)  of  which  they  seem  to  have  said 
little  or  nothing;  and  it  happens  to  be  a  matter,  a  sci¬ 
ence,  in  which  I  used  to  take  some  interest  and  which 
I  endeavoured  to  teach.  You  have  not,  I  hope,  for¬ 
gotten  that  I  was  not  only  an  English  judge,  but,  what 
is  more,  a  reader  in  English  law.” 

Six  years  ago  a  great  master  of  history,  whose  un¬ 
timely  death  we  are  deploring,  worked  the  establish¬ 
ment  of  the  Rede  lectures  into  the  picture  that  he  drew 
for  us  of  The  Early  Renaissance  in  England.  He 
brought  Rede's  name  into  contact  with  the  names  of 
Fisher  and  More.  That,  no  doubt,  is  the  right  environ¬ 
ment  and  this  pious  founder  s  care  for  the  humanities, 
for  logic  and  for  philosophy  natural  and  moral  was  a 
memorable  sign  of  the  times.  Nevertheless  the  fact 
remains  that,  had  it  not  been  for  his  last  will  and 
testament,  we  should  hardly  have  known  Sir  Robert 
except  as  an  English  lawyer  who  throve  so  well  in  his 
profession  that  he  became  Chief  Justice  of  the  Com¬ 
mon  Bench.  And  the  rest  of  the  acts  of  Robert  Rede— 
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we  might  say— and  the  arguments  that  he  urged  and 
the  judgments  that  he  pronounced,  are  they  not  writ¬ 
ten  in  queer  old  French  in  the  Year  Books  of  Henry 
VII  and  Henry  VIII?  Those  ancient  law  reports  are 
not  a  place  in  which  we  look  for  humanism  or  the 
spirit  of  the  Renaissance:  rather  we  look  there  for  an 
amazingly  continuous  persistence  and  development  of 
medieval  doctrine. 

Perhaps  we  should  hardly  believe  if  we  were  told 
for  the  first  time  that  in  the  reign  of  James  I  a  man 
who  was  the  contemporary  of  Shakespeare  and  Bacon, 
a  very  able  man  too  and  a  learned,  who  left  his  mark 
deep  in  English  history,  said,  not  by  way  of  paradox 
but  in  sober  earnest,  said  repeatedly  and  advisedly, 
that  a  certain  thoroughly  medieval  book  written  in 
decadent  colonial  French  was  “the  most  perfect  and 
absolute  work  that  ever  was  written  in  any  human 
science.”  Yet  this  was  what  Sir  Edward  Coke  said 
of  a  small  treatise  written  by  Sir  Thomas  Littleton, 
who,  though  he  did  not  die  until  1481,  was  assuredly 
no  child  of  the  Renaissance. 

I  know  that  the  names  of  Coke  and  Littleton  when 
in  conjunction  are  fearsome  names  or  tiresome,  and 
in  common  honesty  I  am  bound  to  say  that  if  you  stay 
here  you  will  be  wearied.  Still  I  feel  that  what  is  at 
fault  is  not  my  theme.  A  lecturer  worthy  of  that  theme 
would— I  am  sure  of  it— be  able  to  convince  you  that 
there  is  some  human  interest,  and  especially  an  interest 
for  English-speaking  mankind,  in  a  question  which 
Coke's  words  suggest:— How  was  it  and  why  was  it 
that  in  an  age  when  old  creeds  of  many  kinds  were 
crumbling  and  all  knowledge  was  being  transfigured, 
in  an  age  which  had  revolted  against  its  predecessor 
and  was  fully  conscious  of  the  revolt,  one  body  of 
doctrine  and  a  body  that  concerns  us  all  remained  so 
intact  that  Coke  could  promulgate  this  prodigious 
sentence  and  challenge  the  whole  world  to  contradict 
it?  I  have  not  the  power  to  tell  and  you  to-day  have 
not  the  time  to  hear  that  story  as  it  should  be  told. 
A  brief  outline  of  what  might  be  said  is  all  that  will 
be  possible  and  more  than  will  be  tolerable. 

Robert  Rede  died  in  January,  1519.  Let  us  remem- 
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ber  for  a  moment  where  we  stand  at  that  date.  The 
Emperor  Maximilian  also  was  dying.  Henry  VIII  was 
reigning  in  England,  Francis  I  in  France,  Charles  V 
in  Spain,  Leo  X  at  Rome.  But  come  we  to  juris¬ 
prudence.  Is  it  beneath  the  historic  muse  to  notice 
that  young  Mr.  More,  the  judge’s  son,  had  lately  lec¬ 
tured  at  Lincoln’s  Inn?  Perhaps  so.  At  all  events  for 
a  while  we  will  speak  of  more  resonant  exploits.  We 
could  hardly  (so  I  learn  at  second-hand)  fix  a  better 
date  than  that  of  Rede’s  death  for  the  second  new 
birth  of  Roman  law.  More’s  friend  Erasmus  had 
turned  his  back  on  England  and  was  by  this  time  in 
correspondence  with  two  accomplished  jurists,  the 
Italian  Andrea  Alciato  and  the  German  Ulrich  Zasi. 
They  and  the  French  scholar  Guillaume  Rude  were 
publishing  books  which  mark  the  beginning  of  a  new 
era.  Humanism  was  renovating  Roman  law.  The  me¬ 
dieval  commentators,  the  Balduses  and  Bartoluses, 
the  people  whom  Hutten  and  Rabelais  could  deride, 
were  in  like  case  with  Peter  Lombard,  Duns  Scotus 
and  other  men  of  the  night.  Back  to  the  texts!  was 
the  cry,  and  let  the  light  of  literature  and  history  play 
upon  them.  The  great  Frenchmen  who  were  to  do  the 
main  part  of  the  work  and  to  make  the  school  of 
Bourges  illustrious  were  still  young  or  unborn;  Cujas 
was  born  in  1522;  but  already  the  advanced  guard 
was  on  the  march  and  the  flourish  of  trumpets  might 
be  heard.  And  then  in  1520  —  well,  we  know  what 
happened  in  1520  at  Wittenberg,  but  perhaps  we  do 
not  often  remember  that  when  the  German  friar  cere¬ 
moniously  and  contumeliously  committed  to  the 
flames  some  venerated  lawbooks  —  this,  if  an  event  in 
the  history  of  religion,  was  also  an  event  in  the  his¬ 
tory  of  jurisprudence.  A  current  of  new  life  was 
thrilling  through  one  Corpus  Juris;  the  other  had  been 
sore  stricken,  and,  if  it  escaped  from  violent  death, 
might  perish  yet  more  miserably  of  a  disease  that 
becomes  dangerous  at  the  moment  when  it  is  dis¬ 
covered. 

A  few  years  afterwards  an  enlightened  young  hu¬ 
manist,  of  high  rank  and  marked  ability,  a  man  who 
might  live  to  be  pope  of  Rome  or  might  live  to  be 
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king  of  England,  was  saying  much  evil  of  the  sort  of 
law  that  Rede  had  administered  and  taught;  was  say¬ 
ing  that  a  wise  prince  would  banish  this  barbaric 
stuff  and  receive  in  its  stead  the  civil  law  of  the 
Romans.  Such,  so  we  learn  from  one  of  his  friends, 
was  the  talk  of  Reginald  Pole,  and  a  little  knowledge 
of  what  was  happening  in  foreign  countries  is  enough 
to  teach  us  that  such  talk  deserves  attention. 

This  was  the  time  when  Roman  law  was  driving 
German  law  out  of  Germany  or  forcing  it  to  conceal 
itself  in  humble  forms  and  obscure  corners.  If  this 
was  the  age  of  the  Renaissance  and  the  age  of  the 
Reformation,  it  was  also  the  age  of  the  “Reception.” 
I  need  not  say  that  the  Reception  —  the  reception  of 
Roman  law  —  plays  a  large  part  in  modern  versions 
of  German  history,  and  by  no  means  only  in  such  as 
are  written  by  lawyers.  I  need  not  say  that  it  has 
been  judged  from  many  different  points  of  view,  that 
it  has  been  connected  by  some  with  political,  by 
others  with  religious  and  by  yet  others  with  economic 
changes.  Nor  need  I  say  that  of  late  years  few  writers 
have  had  a  hearty  good  word  for  the  Reception.  We 
have  all  of  us  been  nationalists  of  late.  Cosmopolitan¬ 
ism  can  afford  to  await  its  turn. 

Then  we  observe  that  not  long  after  Pole  had  been 
advocating  a  Reception,  his  cousin  King  Henry,  whose 
word  was  law  supreme  in  church  and  state,  prohibited 
the  academic  study  of  one  great  and  ancient  body  of 
law  —  the  canon  law  —  and  encouraged  the  study  of 
another  —  the  civil  law  —  by  the  foundation  of  pro¬ 
fessorships  at  Oxford  and  Cambridge.  We  observe 
also  that  his  choice  of  a  man  to  fill  the  chair  at  Cam¬ 
bridge  fell  on  one  who  was  eminently  qualified  to 
represent  in  his  own  person  that  triad  of  the  three 
R’s  —  Renaissance,  Reformation  and  Reception.  We 
know  Professor  Thomas  Smith  as  a  humanist,  an  ele¬ 
gant  scholar  with  advanced  opinions  about  the  pro¬ 
nunciation  of  Greek.  We  know  the  Reverend  Thomas 
Smith  as  a  decided,  if  cautious,  protestant  whose 
doings  are  of  some  interest  to  those  who  study  the 
changeful  history  of  ecclesiastical  affairs.  Then  we 
know  Dr.  Thomas  Smith  as  a  doctor  in  law  of  the 
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university  of  Padua,  for  with  praiseworthy  zeal  when 
he  was  appointed  professor  at  Cambridge  he  jour¬ 
neyed  to  the  fountain-head  for  his  Roman  law  and 
his  legal  degree.  Also  he  visited  those  French  univer¬ 
sities  whence  a  new  jurisprudence  was  beginning  to 
spread.  He  returned  to  speak  to  us  in  two  inaugural 
lectures  of  this  new  jurisprudence:  to  speak  with 
enthusiasm  of  Alciatus  and  Zasius:  to  speak  hopefully 
of  the  future  that  lay  before  this  conquering  science 
—  the  future  that  lay  before  it  in  an  England  fortu¬ 
nately  ruled  by  a  pious,  wise,  learned  and  munificent 
Prince.  Then  in  Edward  VPs  day  Thomas  Smith  as 
a  Master  of  Requests  was  doing  justice  in  a  court 
whose  procedure  was  described  as  being  “altogether 
according  to  the  process  of  summary  causes  in  the 
civil  law”  and  at  that  moment  this  Court  of  Requests 
and  other  courts  with  a  like  procedure  seemed  to 
have  time,  reason  and  popularity  upon  their  side. 
Altogether,  the  Rev.  Prof.  Dr.  Sir  Thomas  Smith, 
Knt.,  M.  P.,  Dean  of  Carlisle,  Provost  of  Eton,  Am¬ 
bassador  to  the  Court  of  France  and  Secretary  of 
State  to  Queen  Elizabeth  was  a  man  of  mark  in  an 
age  of  great  events.  Had  some  of  those  events  been 
other  than  they  were,  we  might  now  be  saying  of  him 
that  he  played  a  prominent  part  in  Renaissance,  Ref¬ 
ormation  and  Reception,  and  a  part  characteristic  of 
that  liberal  and  rational  university  of  which  he  was 
professor,  public  orator  and  vice-chancellor. 

Some  German  historians,  as  you  are  aware,  have 
tried  to  find  or  to  fashion  links  that  will  in  some  di¬ 
rect  and  obvious  manner  connect  the  Reformation 
and  the  Reception.  In  one  popular  version  of  the  tale 
Protestantism  finds  a  congenial  ally  in  the  individual¬ 
ism  and  capitalism  of  the  pagan  Digest.  In  truth  I 
take  it  that  the  story  is  complex.  Many  currents  and 
cross-currents  were  flowing  in  that  turbid  age.  It  so 
happens  that  in  this  country  we  can  connect  with  the 
heresiarchal  name  of  Wyclif  a  proposal  for  the  in¬ 
troduction  of  English  law,  as  a  substitute  for  Roman 
law,  into  the  schools  of  Oxford  and  Cambridge.  On 
the  other  hand,  the  desire  for  a  practical  Reception 
^f  the  civil  law  is  ascribed  to  the  future  cardinal,  who 
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in  his  last  days  reconciled  England  for  a  moment,  not 
with  the  Rome  of  the  Digest,  but  with  the  Rome  of 
the  Decretals.  And  by  the  way  we  may  notice  that 
when  the  cardinal  was  here  upon  his  reconciliatory 
errand  he  had  for  a  while  as  his  legal  adviser  one  of 
the  most  learned  lawyers  of  that  age,  the  Spaniard 
Antonio  Agustin.  But  we  in  England  take  little  notice 
of  this  famous  man,  who,  so  foreigners  assure  us  now- 
a-days,  began  the  historical  study  of  the  canon  law 
and  knew  more  about  the  false  Isidore  than  it  was 
comfortable  for  him  to  know.  Our  Dr.  Smith  was 
protestant  enough;  but  his  Oxford  colleague  Dr.  John 
Story  showed  zeal  in  the  cremation  of  protestants, 
helped  Alva  (so  it  is  said)  to  establish  the  Inquisi¬ 
tion  in  the  Netherlands,  was  hanged  as  a  traitor  at 
Tyburn  in  1571  and  beatified  as  a  martyr  at  Rome  in 
1886.  Blessed  John  Story  was  zealous;  but  his  per¬ 
manent  contribution  to  the  jurisprudence  of  his  native 
land  was  (so  far  as  I  am  aware)  an  early  precedent 
for  the  imprisonment  of  a  disorderly  member  by  the 
House  of  Commons,  and  a  man  may  be  disorderly 
without  being  a  jurist.  Ulrich  Zasi  went  part  of  the 
way  with  Luther:  but  then  stayed  behind  with  Eras¬ 
mus.  He  had  once  compared  the  work  that  he  was 
doing  for  the  Corpus  Juris  with  the  work  that  Luther 
was  doing  for  the  Bible.  The  great  Frenchmen  an¬ 
swered  the  religious  question  in  different  ways.  One 
said  “That  has  nothing  to  do  with  the  praetor’s  edict.” 
His  rivals  charged  him  with  a  triple  apostasy.  Three 
or  four  of  them  were  stout  huguenots,  and  we  must 
not  forget  that  Calvin  and  Beza  had  both  been  at 
Bourges  and  had  both  studied  the  civil  law.  Melanch- 
thon  also  was  a  warm  admirer  of  Roman  jurispru¬ 
dence.  It  is  reported  that  Elizabeth  invited  Francis 
Hotman  to  Oxford.  He  was  protestant  enough,  and 
fierce  enough  to  exchange  letters  with  a  tiger.  He  is 
best  known  to  English  law-students  as  the  man  who 
spoke  light  words  of  Littleton  and  thus  attracted 
Coke’s  thunderbolt;  but  if  he  thought  badly  of  Little¬ 
ton,  he  thought  badly  of  Tribonian  also,  and  would 
have  been  the  last  man  to  preach  a  Reception.  Pro¬ 
fessor  Alberigo  Gentili  of  Oxford,  he  too  was  protes- 
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tant  enough  and  could  rail  at  the  canonists  by  the 
hour;  but  then  he  as  an  Italian  had  a  bitter  feud  with 
the  French  humanizers,  and  stood  up  for  the  medi¬ 
eval  gloss. 

Plainly  the  story  is  not  simple  and  we  must  hurry 
past  it.  Still  the  perplexity  of  detail  should  not  ob¬ 
scure  the  broad  truth  that  there  was  pleasant  reading 
in  the  Byzantine  Code  for  a  king  who  wished  to  be 
monarch  in  church  as  well  as  state:  pleasanter  read¬ 
ing  than  could  be  found  in  our  ancient  English  law¬ 
books.  Surely  Erastianism  is  a  bad  name  for  the 
theory  that  King  Henry  approved:  Marsilianism  seems 
better,  but  Byzantinism  seems  best.  A  time  had  come 
when,  medieval  spectacles  being  discarded,  men 
could  see  with  the  naked  eye  what  stood  in  the  Code 
and  Novels  of  Constantinople.  In  1558  on  the  eve  of 
an  explosive  Reformation  “the  Protestants  of  Scot¬ 
land,”  craving  “remedy  against  the  tyranny  of  the 
estate  ecclesiastical,”  demanded  that  the  controversy 
should  be  judged  by  the  New  Testatment,  the  ancient 
fathers  “and  the  godly  approved  law  of  Justinian  the 
emperor.”  University-bred  jurists,  even  such  as  came 
from  an  oldish  school,  were  very  serviceable  to  King 
Henry  in  the  days  of  the  great  divorce  case  and  the 
subsequent  quarrel  with  the  papacy.  Tunstall,  Gar¬ 
diner,  Bonner,  Sampson  and  Clerk,  to  say  nothing  of 
the  Leghs  and  Laytons,  were  doctors  of  law  and  took 
their  fees  in  bishoprics  and  deaneries.  Certainly  they 
were  more  conspicuous  and  probably  they  were  much 
abler  men  than  those  who  were  sitting  in  the  courts 
of  the  common  law.  With  the  one  exception  of  An¬ 
thony  Fitzherbert,  the  judges  of  Plenry’s  reign  are 
not  prominent  in  our  legal  history,  and  we  have  little 
reason  for  attributing  deep  knowledge  of  any  sort  of 
law  to  such  chancellors  as  Audley,  Wriothesley  and 
Rich.  I  doubt  our  common  lawyers  easily  accommo¬ 
dated  themselves  to  ecclesiastical  changes.  Some 
years  after  Elizabeth's  accession  the  number  of  bar¬ 
risters  who  were  known  to  the  government  as  “pa¬ 
pists”  was  surprisingly  large  and  it  included  the  great 
Plowden.  But  we  must  go  back  to  our  main  theme. 

A  Reception  there  was  not  to  be,  nor  dare  I  say 
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that  a  Reception  was  what  our  Regius  Professor  or 
his  royal  patron  desired.  As  to  Smith  himself,  it  is 
fairly  evident  that  some  time  afterwards,  when  he 
had  resigned  his  chair  and  was  Elizabeth’s  ambassa¬ 
dor  at  the  French  court,  he  was  well  content  to  con¬ 
trast  the  public  law  of  England  with  that  of  "France, 
Italy,  Spain,  Germany  and  all  other  countries  which” 
to  use  his  words  “do  follow  the  civil  law  of  the 
Romans  compiled  by  Justinian  into  his  Pandects  and 
Code.”  The  little  treatise  on  the  Commonwealth  of 
England  which  he  wrote  at  Toulouse  in  1565  —  a  re¬ 
markable  feat,  for  he  had  no  English  books  at  hand 
—  became  a  classic  in  the  next  century,  and  certainly 
did  not  underrate  those  traditional,  medieval,  Ger¬ 
manic  and  parliamentary  elements  which  were  still 
to  be  found  in  English  life  and  law  under  the  fifth 
and  last  of  the  Tudors.  Nevertheless  I  think  that  a 
well-equipped  lecturer  might  persuade  a  leisurely 
audience  to  perceive  that  in  the  second  quarter  of  the 
sixteenth  century  the  continuity  of  English  legal  his¬ 
tory  was  seriously  threatened. 

Unquestionably  our  medieval  law  was  open  to  hu¬ 
manistic  attacks.  It  was  couched  partly  in  bad  Latin, 
partly  in  worse  French.  For  the  business  Latin  of  the 
middle  age  there  is  much  to  be  said.  It  is  a  pleasant 
picture  that  which  we  have  of  Thomas  More  puzzling 
the  omniscient  foreigner  by  the  question  “An  averia 
carucae  capta  in  withernamio  sunt  irreplegiblia.”  He 
asked  a  practical  question  in  the  only  Latin  in  which 
that  question  could  have  been  asked  without  distor¬ 
tion.  Smith’s  acute  glance  saw  that  withernamium 
must  have  something  to  do  with  the  German  wieder- 
nehmen;  for  among  his  other  pursuits  our  professor 
had  interested  himself  in  the  study  of  English  words. 
But  this  business  Latin  was  a  pure  and  elegant  lan¬ 
guage  when  compared  with  what  served  our  lawyers 
as  French.  Pole  and  Smith  might  well  call  it  bar¬ 
barous;  that  it  was  fast  becoming  English  was  its 
one  redeeming  feature.  You  are  likely  to  know  what 
I  must  not  call  the  classical  passage:  it  comes  from 
the  seventeenth  century.  In  all  the  Epistolae  Obscu- 
rorum  Virorum  there  is  nothing  better  than  the  re- 
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port  which  tells  how  one  o£  Sir  Robert  Rede’s  succes¬ 
sors  was  assaulted  by  a  prisoner  ‘‘que  puis  son  con¬ 
demnation  ject  un  brickbat  a  le  dit  justice  que  nar¬ 
rowly  mist.”  It  is  as  instructive  as  it  is  surprising" 
that  this  jargon  should  have  been  written  in  a  coun¬ 
try  where  Frenchmen  had  long  been  regarded  as 
hereditary  foes.  This  prepares  us  for  the  remark  that 
taught  law  is  tough  law.  But  when  “Dunce”  had 
been  set  in  Bocardo  (and  it  was  a  doctor  of  the  civil 
law  who  set  him  there),  why  should  the  old  law¬ 
books  be  spared?  They  also  were  barbarous;  they 
also  were  sufficiently  papistical. 

Turning  to  a  more  serious  aspect  of  affairs,  it  would 
not  I  think  be  difficult  to  show  that  the  pathway  for 
a  Reception  was  prepared.  Not  difficult  but  perhaps 
wearisome.  At  this  point  it  is  impossible  for  us  to 
forget  that  the  year  1485,  if  important  to  students  of 
English  history  for  other  reasons,  is  lamentably  im- 
pK)rtant  for  this  reason,  that  there  Dr.  Stubbs  laid 
down  his  pen.  In  his  power  of  marshalling  legal  de¬ 
tails  so  as  to  bring  to  view  some  living  principle  or 
some  phase  of  national  development  he  has  had  no 
rival  and  no  second  among  Englishmen.  Howbeit,  we 
may  think  of  the  subjected  church  and  the  humbled 
baronage,  of  the  parliament  which  exists  to  register 
the  royal  edicts,  of  the  English  Lex  Regia  which  gives 
the  force  of  statutes  to  the  king’s  proclamations,  of 
the  undeniable  faults  of  the  common  law,  of  its  dila¬ 
tory  methods,  of  bribed  and  perjured  juries,  of  the 
new  courts  which  grow  out  of  the  King’s  Council  and 
adopt  a  summary  procedure  devised  by  legists  and 
decretists.  Might  not  the  Council  and  the  Star  Cham¬ 
ber  and  the  Court  of  Requests  —  courts  not  tied  and 
bound  by  ancient  formalism,  —  do  the  romanizing 
work  that  was  done  in  Germany  by  the  Imperial 
Chamber  Court,  the  Reichskammergericht?  This  was 
the  time  when  King  Henry’s  nephew  James  V  was 
establishing  a  new  court  in  Scotland,  a  College  of 
Justice,  and  Scotland  was  to  be  the  scene  of  a  Re¬ 
ception. 

It  seems  fairly  certain  that,  besides  all  that  he 
effected,  Henry  had  at  times  large  projects  in  his 
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mind:  a  project  for  a  great  college  of  law  (possibly 
a  College  of  Justice  in  the  Scotch  sense),  a  project 
for  the  reformation  of  the  Inns  of  Court,  which  hap¬ 
pily  w’ere  not  rich  enough  to  deserve  dissolution,  also 
perhaps  a  project  for  a  civil  code  as  well  as  the  better 
known  project  for  a  code  ecclesiastical.  In  Edward 
Vi’s  day  our  Regius  and  German  Professor  of  Di¬ 
vinity,  Dr.  Martin  Butzer,  had  heard,  so  it  seems,  that 
such  a  scheme  had  been  taken  in  hand,  and  he  moved 
in  circles  that  were  well  informed.  He  urged  the 
young  Josiah  to  go  forward  in  the  good  work;  he  de¬ 
nounced  the  barbarism  of  English  law  and  (to  use 
Bentham’s  word)  its  incognoscibility.  The  new  eccle¬ 
siastical  code  as  is  generally  knowm,  was  never 
enacted;  but  we  know  equally  well  that  the  draft  is 
in  print.  Its  admired  Latinity  is  ascribed  to  Prof. 
Smith’s  immediate  successor.  Dr.  Walter  Haddon.  I 
take  it  that  now-a-days  few  English  clergymen  wish 
that  they  were  living  —  or  should  I  not  say  dying?  — 
under  Dr.  Haddon’s  pretty  phrases.  Codification  was 
in  the  air.  Both  in  France  and  in  Germany  the  cry 
for  a  new  Justinian  was  being  raised,  and  perhaps  we 
may  say  that  only  because  a  new  Justinian  was  not 
forthcoming,  men  endeavoured  to  make  the  best  that 
they  could  of  the  old.  How  bad  that  best  would  be 
Francis  Hotman  foretold. 

And  then  we  see  that  in  1535,  the  year  in  which 
More  was  done  to  death,  the  Year  Books  come  to  an 
end:  in  other  words,  the  great  stream  of  law  reports 
that  has  been  flowing  for  near  two  centuries  and  a 
half,  ever  since  the  days  of  Edward  I,  becomes  dis¬ 
continuous  and  then  runs  dry.  The  exact  significance 
of  this  ominous  event  has  never  yet  been  duly  ex¬ 
plored;  but  ominous  it  surely  is.  Some  words  that 
once  fell  from  Edmund  Burke  occur  to  us:  “To  put 
an  end  to  reports  is  to  put  an  end  to  the  law  of 
England.  Then  in  1547  just  after  King  Henry’s  death 
a  wail  went  up  from  “divers  students  of  the  common 
laws.”  The  common  laws,  they  said,  were  being  set 
aside  in  favour  of  “the  law  civil”  insomuch  that  the 
old  courts  had  hardly  any  business.  Ten  years  later, 
at  the  end  of  Mary’s  reign,  we  read  that  the  judges 
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had  nothing  to  do  but  “to  look  about  them/’  and  that 
for  the  few  practitioners  in  Westminster  Hall  there 
was  “elbow  room  enough.”  In  criminal  causes  that 
were  of  any  political  importance  an  examination  by 
two  or  three  doctors  of  the  civil  law  thi'eatened  to 
become  a  normal  part  of  our  procedure.  In  short,  I 
am  persuaded  that  in  the  middle  years  of  the  six¬ 
teenth  century  and  of  the  Tudor  age  the  life  of  our 
ancient  law  was  by  no  means  lusty. 

And  now  we  may  ask  what  opposing  force,  what 
conservative  principle  was  there  in  England?  Na¬ 
tional  character,  the  genius  of  a  people,  is  a  wonder¬ 
working  spirit  which  stands  at  the  beck  and  call  of 
every  historian.  But  before  we  invoke  it  on  the  pres¬ 
ent  occasion  we  might  prudently  ask  our  books 
whether  in  the  sixteenth  century  the  bulk  of  our 
German  cousins  inherited  an  innate  bias  towards 
what  they  would  have  called  a  Welsh  jurisprudence. 
There  seems  to  be  plentiful  evidence  that  the  learned 
doctores  iuris  who  counselled  the  German  princes 
and  obtained  seats  in  the  courts  were  cordially  de¬ 
tested  by  the  multitude.  In  modem  times  they  often 
have  to  bear  much  blame  for  that  terrible  revolt 
which  we  know  as  the  Peasants’  War.  No  doubt  there 
were  many  differences  between  England  and  Ger¬ 
many,  between  England  and  France,  between  Eng¬ 
land  and  Scotland.  Let  us  notice  one  difference 
which,  if  I  am  not  mistaken,  marked  off  England 
from  the  rest  of  the  world.  Medieval  England  had 
schools  of  national  law. 

The  importance  of  certain  law  schools  will  be 
readily  conceded,  even  to  one  who  is  in  some  sort 
officially  bound  to  believe  that  law  schools  may  be 
important.  A  history  of  civilization  would  be  miser¬ 
ably  imperfect  if  it  took  no  account  of  the  first  new 
birth  of  Roman  law  in  the  Bologna  of  Irnerius.  In¬ 
deed  there  are  who  think  that  no  later  movement, 
—  not  the  Renaissance,  not  the  Reformation  —  draws 
a  stronger  line  across  the  annals  of  mankind  than 
that  which  is  drawn  about  the  year  1100  when  a 
human  science  won  a  place  beside  theology.  I  sup¬ 
pose  that  the  importance  of  the  school  of  Bourges 
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would  also  be  conceded.  It  may  be  worth  our  while 
to  remark  that  the  school  of  Bologna  had  a  precursor 
in  the  school  of  Pavia,  and  that  the  law  which  was 
the  main  subject  of  study  in  the  Pavia  of  the  eleventh 
century  was  not  Roman  law  but  Lombard  law:  a 
body  of  barbaric  statutes  that  stood  on  one  level  with 
the  Anglo-Saxon  laws  of  the  same  age.  This  I  say, 
not  in  order  that  I  may  remind  you  what  sort  of  law 
it  was  that  Archbishop  Lanfranc  studied  when  as  a 
young  man  he  was  a  shining  light  in  the  school  of 
Pavia,  but  because  this  body  of  Lombard  law,  having 
once  become  the  subject  of  systematic  study,  showed 
a  remarkable  vitality  in  its  struggle  with  Roman  juris¬ 
prudence.  Those  Italian  doctors  of  the  middle  age 
who  claimed  for  their  science  the  fealty  of  all  man¬ 
kind  might  have  been  forced  to  admit  that  all  was 
not  well  at  home.  They  might  call  this  Lombard  law 
ills  asininum  and  the  law  of  brute  beasts,  but  it 
lingered  on,  and  indeed  I  read  that  it  was  not  utterly 
driven  from  the  kingdom  of  Naples  until  Joseph 
Bonaparte  published  the  French  code.  Law  schools 
make  tough  law. 

Very  rarely  do  we  see  elsewhere  the  academic 
teaching  of  any  law  that  is  not  Roman:  imperially  or 
papally  Roman.  As  a  matter  of  course  the  univer¬ 
sities  had  the  two  legal  faculties,  unless,  as  at  Paris, 
the  Pope  excluded  the  legists  from  an  ecclesiastical 
preserve.  The  voice  of  John  Wyclif  pleading  that 
English  law  was  the  law  that  should  be  taught  in 
English  universities  was  a  voice  that  for  centuries 
cried  in  the  wilderness.  It  was  1679  before  French 
law  obtained  admission  into  the  French  universities. 
It  was  1709  before  Georg  Beyer,  a  pandectist  at  Wit¬ 
tenberg,  set  a  precedent  for  lectures  on  German  law 
in  a  German  university.  It  was  1758  before  Black- 
stone  began  his  ever  famous  course  at  Oxford.  The 
chair  that  I  cannot  fill  was  not  established  until  the 
transatlantic  Cambridge  was  setting  an  example  to 
her  elderly  mother.  But  then,  throughout  the  later 
middle  age  English  law  had  been  academically 
taught. 

No  English  institutions  are  more  distinctively  Eng- 
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lish  than  the  Inns  of  Court;  of  none  is  the  origin  more 
obscure.  We  are  only  now  coming  into  possession  of 
the  documents  whence  their  history  must  be  gathered, 
and  apparently  we  shall  never  know  much  of  their 
first  days.  Unchartered,  unprivileged,  unendowed, 
without  remembered  founders,  these  groups  of  law¬ 
yers  formed  themselves  and  in  course  of  time  evolved 
a  scheme  of  legal  education:  an  academic  scheme  of 
the  medieval  sort,  oral  and  disputatious.  For  good 
and  ill  that  was  a  big  achievement:  a  big  achievement 
in  the  history  of  some  undiscovered  continents.  We 
may  well  doubt  whether  aught  else  could  have  saved 
English  law  in  the  age  of  the  Renaissance.  What  is 
distinctive  of  medieval  England  is  not  parliament,  for 
we  may  everywhere  see  assemblies  of  Estates,  nor 
trial  by  jury,  for  this  was  but  slowly  suppressed  in 
France.  But  the  Inns  of  Court  and  the  Year  Books 
that  were  read  therein,  we  shall  hardly  find  their  like 
elsewhere.  At  all  events  let  us  notice  that  where 
Littleton  and  Fortescue  lectured,  there  Robert  Rede 
lectures,  Thomas  More  lectures,  Edward  Coke  lec¬ 
tures,  Francis  Bacon  lectures,  and  highly  technical 
were  the  lectures  that  Francis  Bacon  gave.  Now  it 
would,  so  I  think,  be  difficult  to  conceive  any  scheme 
better  suited  to  harden  and  toughen  a  traditional 
body  of  law  than  one  which,  while  books  were  still 
uncommon,  compelled  every  lawyer  to  take  part  in 
legal  education  and  every  distinguished  lawyer  to 
read  public  lectures.  That  was  what  I  meant  when 
I  made  bold  to  say  that  Robert  Rede  was  not  only  an 
English  judge  but  ‘what  is  more”  a  reader  in  English 
law. 

Deus  bone!  exclaimed  Professor  Smith  in  his  in¬ 
augural  lecture,  and  what  excited  the  learned  doctor 
to  this  outcry  was  the  skill  in  disputation  shown  by 
the  students  of  English  law  in  their  schools  at  Lon¬ 
don.  He  was  endeavouring  to  persuade  his  hearers 
that  in  many  ways  the  study  of  law  would  improve 
their  minds.  If,  he  urged,  these  young  men,  cut  off 
as  they  are  from  all  the  humanities,  can  reason  thus 
over  their  “barbaric  and  semi-gallic  laws,”  what  might 
not  you,  you  cultivated  scholars  do  if  you  studied  the 
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Digest  and  Alciatus  and  Zasius?  And  then  the  pro¬ 
fessor  expressed  a  hope  that  he  might  be  able  to 
spend  his  vacation  in  the  Inns  of  Court.  His  heart 
was  in  the  right  place:  in  a  school  of  living  law.  Even 
for  the  purposes  of  purely  scientific  observation  the 
live  dog  may  be  better  than  the  dead  hon. 

When  the  middle  of  the  century  is  past  the  signs 
that  English  law  has  a  new  lease  of  life  become  many. 
The  medieval  books  poured  from  the  press,  new 
books  were  written,  the  decisions  of  the  courts  were 
more  diligently  reported,  the  lawyers  were  boasting 
of  the  independence  and  extreme  antiquity  of  their 
system.  We  were  having  a  httle  Renaissance  of  our 
own:  or  a  gothic  revival  if  you  please.  The  Court  of 
Requests  in  which  Prof.  Smith  and  Prof.  Haddon  had 
done  justice  was  being  tried  for  its  life.  Its  official 
defender  was,  we  observe,  Italian  by  blood  and 
Parisian  by  degree:  Dr.  Adelmare,  known  to  English¬ 
men  as  Sir  Julius  Caesar.  That  wonderful  Edward 
Coke  was  loose.  The  medieval  tradition  was  more 
than  safe  in  his  hands.  You  may  think  it  pleasant  to 
turn  from  this  masterful,  masterless  man  to  his  great 
rival.  It  is  not  very  safe  to  say  what  Thomas  More 
did  not  know,  less  safe  to  say  what  was  unknown  to 
Francis  Bacon,  but  I  cannot  discover  that  either  of 
these  scholars,  these  philosophers,  these  statesmen, 
these  law  reformers,  these  schemers  of  ideal  repub¬ 
lics,  these  chancellors  of  the  realm,  these  law  lec¬ 
turers,  had  more  than  a  bowing  acquaintance  with 
Roman  law. 

If  Reginald  Pole's  dream  had  come  true,  if  there 
had  been  a  Reception  —  well,  I  have  not  the  power  to 
guess  and  you  have  not  the  time  to  hear  what  would 
have  happened;  but  I  think  that  we  should  have  had 
to  rewrite  a  great  deal  of  history.  For  example,  in 
the  seventeenth  century  there  might  have  been  a 
struggle  between  king  and  parliament,  but  it  would 
hardly  have  been  that  struggle  for  the  medieval,  the 
Lancastrian,  constitution  in  which  Coke  and  Selden 
and  Prynne  and  other  ardent  searchers  of  mouldering 
records  won  their  right  to  be  known  to  school-boys. 
In  1610  when  the  conflict  was  growing  warm  a  book 
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was  burnt  by  the  common  hangman;  it  was  written 
by  an  able  man  in  whom  Cambridge  should  take 
some  pride,  Dr.  Cowell,  our  Regius  Professor,  and 
seemed  to  confirm  the  suspicion  that  Roman  law  and 
absolute  monarchy  went  hand  in  hand. 

The  profit  and  loss  account  would  be  a  long  affair. 
I  must  make  no  attempt  to  state  it.  If  there  was  the 
danger  of  barbarism  and  stupidity  on  the  one  side, 
there  was  the  danger  of  pedantry  on  the  other:  the 
pedantry  that  endeavours  to  appropriate  the  law  of 
another  race  and  galvanizes  a  dead  Corpus  Juris  into 
a  semblance  of  life.  Since  the  first  of  January  1900 
the  attempt  to  administer  law  out  of  Justinian’s  books 
has  been  abandoned  in  Germany.  The  so-called 
“Roman-Dutch”  law  of  certain  outlying  parts  of  the 
British  Empire  now  stands  alone,  and  few,  I  imagine, 
would  foretell  for  it  a  brilliant  future,  unless  it  passes 
into  the  hand  of  the  codifier  and  frankly  ceases  to  be 
nominally  Roman.  Let  us  observe,  however,  that 
much  had  been  at  stake  in  the  little  England  of  the 
sixteenth  century. 

In  1606  Coke  was  settling  the  first  charter  of  Vir¬ 
ginia.  In  1619  elected  “burgesses”  from  the  various 
“hundreds”  of  Virginia  were  assembling,  and  the  first¬ 
born  child  of  the  mother  of  parliaments  saw  the  light. 
Maryland  was  granted  to  Lord  Baltimore  with  view 
of  frankpledge  and  all  that  to  view  of  frankpledge 
doth  belong,  to  have  and  to  hold  in  free  and  common 
socage  as  of  the  castle  of  Windsor  in  the  county  of 
Berks,  yielding  yearly  therefor  two  Indian  arrows  of 
those  parts  on  the  Tuesday  in  Easter  week.  The  port 
and  island  of  Bombay  in  one  hemisphere,  and  in 
another  Prince  Rupert’s  land  stretching  no  one  knew 
how  far  into  the  frozen  north  were  detached  mem¬ 
bers  of  the  manor  of  East  Greenwich  in  the  county 
of  Kent.  Nearly  twenty-five  hundred  copies  of  Black- 
stone’s  Commentaries  were  absorbed  by  the  colonies 
on  the  Atlantic  seaboard  before  they  declared  their 
independence.  James  Kent,  aged  fifteen,  found  a 
copy,  and  (to  use  his  own  words)  was  inspired  with 
awe;  John  Marshall  found  a  copy  in  his  father’s 
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library;  and  the  common  law  went  straight  to  the 
Pacific. 

A  hundred  legislatures  —  little  more  or  less  —  are 
now  building  on  that  foundation:  on  the  rock  that 
was  not  submerged.  We  will  not  say  this  boastfully. 
Far  from  it.  Standing  at  the  beginning  of  a  century 
and  in  the  first  year  of  Edv/ard  VII,  thinking  of  the 
wide  lands  which  call  him  king,  thinking  of  our  com¬ 
plex  and  loosely-knit  British  Commonwealth,  we  can¬ 
not  look  into  the  future  without  serious  misgivings. 
If  unity  of  law  —  such  unity  as  there  has  been  —  dis¬ 
appears,  much  else  that  we  treasure  will  disappear 
also,  and  (to  speak  frankly)  unity  of  law  is  precari¬ 
ous.  The  power  of  the  parliament  of  the  United  King¬ 
dom  to  legislate  for  the  colonies  is  fast  receding  into 
the  ghostly  company  of  legal  fictions.  Men  of  our 
race  have  been  litigious;  the  great  Ihering  admired 
our  litigiousness;  it  is  one  of  our  more  amiable  traits; 
but  it  seems  to  me  idle  to  believe  that  distant  parts 
of  the  earth  will  supply  a  tribunal  at  Westminster 
with  enough  work  to  secure  uniformity.  The  so- 
called  common  law  of  one  colony  will  swerve  from 
that  of  another,  and  both  from  that  of  England.  Some 
colonies  will  have  codes.  If  English  lawyers  do  not 
read  Australian  reports  (and  they  cannot  read  every¬ 
thing),  Australian  lawyers  will  not  much  longer  read 
English  reports. 

Still  the  case  is  not  yet  desperate.  Heroic  things 
can  be  done  by  a  nation  which  means  to  do  them: 
as  witness  the  mighty  effort  of  science  and  forbear¬ 
ance  which  in  our  own  time  has  unified  the  law  of 
Germany,  and,  having  handed  over  the  Corpus  Juris 
to  the  historians,  has  in  some  sort  undone  the  work 
of  the  Reception.  Some  venerable  bodies  may  under¬ 
stand  the  needs  of  the  time,  or,  if  I  may  borrow  a 
famous  phrase,  “the  vocation  of  our  age  for  jurispru¬ 
dence  and  legislation.”  Our  parliament  may  endeav¬ 
our  to  put  out  work  which  will  be  a  model  for  the 
British  world.  It  can  still  set  an  example  where  it 
can  no  longer  dictate,  and  at  least  it  might  clear 
away  the  rubbish  that  collects  around  every  body  of 
law.  To  make  law  that  is  worthy  of  acceptance  by 


228 


THE  MAITLAND  READER 


free  communities  that  are  not  bound  to  accept  it, 
this  would  be  no  mean  ambition.  Nihil  aptius,  nihil 
efficacius  ad  plures  provincias  sub  uno  imperio  retin- 
endas  et  fovendas.  But  it  is  hardly  to  parliament  that 
our  hopes  must  turn  in  the  first  instance.  Certain 
ancient  and  honourable  societies,  proud  of  a  past  that 
is  unique  in  the  history  of  the  world,  may  become 
fully  conscious  of  the  heavy  weight  of  responsibility 
that  was  assumed  when  English  law  schools  saved, 
but  isolated,  English  law  in  the  days  of  the  Recep¬ 
tion.  In  that  case,  the  glory  of  Bourges,  the  glory  of 
Bologna,  the  glory  of  Harvard  may  yet  be  theirs. 

See  Appendix  Page  249. 
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Selected  Epigrams 


Artificial  Personality: 

'‘Whatever  the  Romans  may  have  done  —  and 
about  this  there  have  been  disputes  enough  —  we 
have  made  no  person  of  the  hereditas  iacens.  On  an 
intestate's  death  we  stopped  the  gap  with  no  figment, 
but  with  a  real  live  bishop,  and  in  later  days  with 
the  Judge  of  the  Probate  Court.”  Collected  Papers: 
111:242  (1900). 

The  Borough: 

“The  controversy  as  to  the  origin  of  the  German 
towns  goes  on  cheerfully.”  Collected  Papers:  111:31 
(1896) 

Sir  Edward  Coke 

“1  am  always  unwilling  to  read  lectures  on  Eliz¬ 
abethan  law  to  Sir  Edward  Coke  .  .  Collected 
Papers:  111:126  (1899) 

The  Corporation  Sole: 

“A  man  might  easily  step  from  the  statement  that 
the  abbey  is  a  corporation  into  the  statement  that 
the  abbot  is  a  corporation,  and  1  am  far  from  saying 
that  the  latter  phrase  was  never  used  so  long  as 
England  had  abbots  in  it;  but,  so  far  as  1  can  see, 
the  “corporation  sole”  makes  its  entry  into  the  cath¬ 
edral  along  with  the  royal  supremacy  and  other 
novelties.”  Collected  Papers:  111:221  (1900) 

The  Divine  Right  of  Kings: 

“Medieval  feudalism  masquerading  in  a  Hebrew 
dress  was  a  strange  apparition.”  Collected  Papers: 
1:11  (1875) 

Dogmas: 

“A  dogma  is  of  no  importance  unless  and  until 
there  is  some  great  desire  within  it.”  Collected  Papers: 
111:310  (1903) 
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Domesday  Statistics : 

"In  trying  to  give  an  equitable  answer  to  his 
question,  How  many  teams  should  this  land  bear?  the 
villagers  fell  back  on  archaic  fiscal  facts.  Now  a  mys¬ 
tery  of  inequity  is  bad,  but  the  mysteries  of  archaic 
equity  are  worse.’"  Domesday  Book  and  Beyond 
(1897) 

"If  we  are  puzzled  by  this  labyrinth  of  soken,  let 
us  console  ourselves  with  the  reflection  that  the 
Normans  also  were  puzzled  by  it.”  Ibid. 

Ethical  Duties: 

"We  may  also  remark  that  throughout  the  history 
of  English  ethics  there  seems  a  tendency  to  resolve 
all  duties  into  the  duties  of  speaking  the  truth,  and  of 
fulfilling  contracts.  It  has  been  thought  that  there  is 
a  peculiar  irrationality  in  letting  our  deeds  and  words 
contradict  each  other.”  Collected  Papers:  1:13  (1875) 

The  English  Justinian: 

"Edward  I  has  been  called  "the  English  Justinian." 
The  suggested  comparison  is  not  very  happy;  it  is 
something  like  a  comparison  between  childhood  and 
second  childhood.”  Constitutional  History  of  Eng¬ 
land,  p.  18. 

On  Law  Reports: 

"Our  commendation  of  the  Year  Books  will  not 
really  be  qualified  by  the  remark,  perhaps  needless, 
that  reports  must  be  read  in  considerable  quantities 
if  they  are  to  be  appreciated.  They  cannot  be  tasted 
in  sips.  Placed  in  the  hands  of  a  foreigner  or  of  a 
beginner,  what  could  be  worse  material  than  the 
last  number  of  the  Law  Reports?  It  is  of  necessity  a 
jumble  of  odds  and  ends.  The  newest  dodge  of  the 
company  promoter  for  the  evasion  of  the  newest 
statute  jostles  some  piece  of  hoary  erudition.”  Sel- 
den  Society:  Y.  B.  Edw.  II,  vol.  I,  Introduction,  p.  xx 
(1903). 

Legal  Rules: 

".  .  .  Anyone  who  really  possesses  what  has  been 
called  the  historic  sense  must,  so  it  seems  to  me. 
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dislike  to  see  a  rule  or  an  idea  unfitly  surviving  in  a 
changed  environment.  An  anachronism  should  offend 
not  only  his  reason,  but  his  taste.”  Collected  Papers: 
111:486  (1906). 

Logic  in  Medieval  Law: 

“While  as  yet  there  was  little  science  and  no 
popular  science,  the  lawyer  mediated  between  the 
abstract  Latin  logic  of  the  schoolmen  and  the  con¬ 
crete  needs  and  homely  talk  of  gross,  unschooled 
mankind.  Law  was  the  point  where  life  and  logic  met.” 
Ibid.  p.  xxxvii. 

Roman  Law  and  English  Law: 

“English  lawyers  treated  Roman  law  as  the  Church 
does  the  Apocrypha;  it  is  instructive  rather  than 
authoritative.”  Br actons  Note  Book:  Introduction 
(1887) 

Royal  Titles: 

“For  nearly  two  hundred  and  fifty  years  the  solemn 
style  and  title  of  the  king  or  queen  of  this  country 
ended  with  the  words  ‘and  so  forth,'  or  in  Latin  et 
caetera.  On  the  first  day  of  the  nineteenth  century 
a  change  was  made.  Queen  Victoria's  grandfather 
became  king  of  a  ‘United  Kingdom'  of  Great  Britain 
and  Ireland.  He  ceased  to  be  king  of  France.  He  also 
ceased  to  be  ‘and  so  forth."'  Collected  Papers:  III: 
157  (1900) 

The  Statute  of  Uses: 

“For  who  shall  interest  us  in  contingent  remainders 
or  the  Statute  of  Uses,  while  Chinese  metaphysics 
remain  unexplored.”  Collected  Papers:  1:190  (1879) 

Taltarum^s  Case: 

“The  name  of  the  hero  of  what  has  long  been, 
and  in  spite  of  anything  that  I  can  say  will  long  be, 
known  as  Taltarum's  Case,  was  not  Taltarum  .  .  . 
The  plaintiff  was  Henry  Hunt;  the  defendant  was 
John  Smyth.”  Collected  Papers:  11:310  (189) 

Toleration: 

“Scepticism  or  doubt  is  the  legitimate  parent  of 
toleration.”  Collected  Papers:  1:95  (1875) 
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The  Trust: 

“So  much  could  be  done  behind  a  trust,  and  the 
beginnings  might  be  very  humble.  All  this  tended  to 
make  our  English  jurisprudence  disorderly,  but  also 
gave  to  it  something  of  the  character  of  an  experi¬ 
mental  science,  and  that  I  hope  it  will  never  lose.” 
Collected  Papers:  111:376  (1904) 

Women  in  Medieval  Law: 

“A  woman  can  never  be  outlawed,  for  a  woman  is 
never  in  law.”  History  of  English  Law:  1.482 
(1898  ed.) 
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APPENDIX 

to 

ENGLISH  LAW  AND  THE  RENAISSANCE 


Representative  of  the  meticulousness  of  Maitland's 
scholarship,  are  the  following  two  footnotes  culled 
from  the  many  he  wrote  for  English  Law  and  the 
Renaissance.  Unfortunately,  the  difficulties  of  space 
limitation  have  prevented  the  editor  from  setting 
them  all  forth. 

Inquiring  whether  the  Germans  ‘‘inherited  an  innate 
bias  towards  what  they  would  have  called  a  Welch 
jurisprudence,  and  noting  the  many  differences  be¬ 
tween  England  and  Germany,  between  England  and 
France,  between  England  and  Scotland,  Maitland 
states  in  a  footnote: 

As  regards  Germany,  the  theoretical  con¬ 
tinuance  of  the  Roman  empire  is  not  to  be 
forgotten,  but  its  influence  on  the  practical 
Reception  of  Roman  law  may  be  overrated. 
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In  the  age  of  the  Reception  Roman  law  came 
to  the  aid,  not  of  imperialism,  but  of  particu¬ 
larism.  Then  it  is  true  that  English  law  was 
inoculated  in  the  thirteenth  century  when 
Bracton  copied  from  Azo  of  Bologna.  The 
effect  of  this  is  well  stated  by  Dr.  Brunner 
in  the  inaugural  address  delivered  by  him  as 
rector  of  the  University  of  Berlin  (Der  An- 
theil  des  deutschen  Rechtes  an  der  Entwick- 
lung  der  UniversUaten,  Berlin,  1896,  p.  15): 
‘Tn  England  und  Frankreich,  wo  die  Auf- 
nahme  rorischer  Rechtsgedanken  friiher 
erfolgte,  hat  diese  nach  Art  einer  prophylac- 
tischen  Impfung  gewirkt  und  das  mit  ihnen 
gesattigte  nationale  Recht  widerstandsfahig 
gemacht  gegen  zerstorende  Infectionen.”  As 
to  the  Roman  law  in  Bracton,  I  may  be  al¬ 
lowed  to  refer  to  Bracton  and  Azo,  Selden 
Society,  1895:  in  the  introduction  to  that 
volume  I  have  ventured  to  controvert  some 
sentences  that  were  written  by  Sir  H.  Maine. 
Bracton  became  important  for  a  second  time 
in  the  sixteenth  century  when  (1569)  his 
book  was  printed,  for  it  helped  Coke  to  ar¬ 
range  his  ideas,  as  any  one  may  see  who 
looks  at  the  margin  of  Coke’s  books.  The 
medieval  chancery  has  often  been  accused 
of  romanizing.  Its  procedure  was  suggested 
by  a  summary  procedure  that  had  been  de¬ 
vised  by  decretists  and  legists:  the  general 
aim  of  that  scheme  was  the  utmost  simplicity 
and  rapidity.  ( Contrast  this  summary  proce¬ 
dure  as  revealed  by  Select  Cases  in  Chancery, 
ed.  Baildon,  and  Select  Cases  in  the  Court 
of  Requests,  ed.  Leadam,  with  the  solemn 
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procedure  of  the  civil  law  exemplified  by 
Select  Cases  in  the  Court  of  Admiralty,  ed. 
Marsden:  these  three  books  are  published  by 
the  Selden  Society.)  On  the  other  hand, 
no  proof  has  been  given  that  in  the  middle  - 
age  the  chancery  introduced  any  substan¬ 
tive  law  of  Roman  origin.  At  a  later  time 
when  it  began  to  steal  work  (suits  for  lega¬ 
cies  and  the  like )  from  the  ecclesiastical 
courts,  it  naturally  borrowed  the  rules  by 
which  those  matters  had  theretofore  been 
governed. 

A  full  history  of  the  Reception  in  Scotland 
seems  to  be  a  desideratum.  But  see  Goudy, 
Fate  of  Roman  Law  (Inaugural  Lecture), 
1894;  also  J.  M.  Irvine,  Roman  Law  in 
Greens  Encyclopaedia  of  the  Law  of  Scot¬ 
land.  Whether  at  any  time  the  Reception  in 
Scotland  ran  the  length  that  it  ran  in  Ger¬ 
many  may  be  doubted;  but  the  influence  ex¬ 
ercised  by  English  example  since  1603  would 
deserve  the  historian’s  consideration.  Even 
if  this  influence  went  no  further  than  the 
establishment  of  the  habit  of  finding  ‘‘author¬ 
ity”  in  decided  cases,  it  would  be  of  great 
importance.  Where  such  a  habit  is  estab¬ 
lished  in  practice  and  sanctioned  by  theory, 
any  return  to  the  pure  text,  such  as  that 
which  was  preached  in  Germany  by  “the  his¬ 
torical  school,”  would  be  impossible.  Also  it 
may  be  suggested  that  the  Roman  law  which 
played  upon  the  law  of  Scotland  in  the  sev¬ 
enteenth  and  eighteenth  centuries  was  not 
always  very  Roman,  but  was  strongly  dashed 
with  “Natural  Law.”  For  instance,  if  in  Scot- 
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land  the  firm  o£  partners  is  a  "legal  person,” 
this  is  not  due  to  the  influence  of  Roman 
law  as  it  is  now  understood  by  famous  ex¬ 
positors,  or  as  it  was  understood  in  the 
middle  ages.  Also  (to  take  another  example) 
it  seems  impossible  to  get  the  Scotch  "trust” 
out  of  the  Roman  law  by  any  fair  process. 
The  suggestion  that  it  is  "a  contract  made  up 
of  the  two  nominate  contracts  of  deposit  and 
mandate”  seems  a  desperate  effort  to  roman- 
ize  what  is  not  Roman. 


Noting  the  Renaissance  in  English  Legal  Research 
and  writing  in  the  middle  of  the  sixteenth  century, 
Maitland  in  a  footnote,  gives  a  succinct  account  of 
legal  publishing  for  the  period: 

Soule,  Year  Book  Bibliography,  in  Harvard 
Law  Review,  vol.  xiv.,  p.  564:  "In  1553  the 
field  of  Year-Book  publication  was  entered 
by  Richard  Tottell,  who  for  thirty-eight  years 
occupied  it  so  fully  as  to  admit  no  rival. 
There  are  about  225  known  editions  of  sepa¬ 
rate  Years  or  groups  of  Years  which  bear  his 
imprint  or  can  be  surely  attributed  to  his 
press.  .  .  .  He  is  pre-eminently  the  publisher 
of  Year  Books,  and  he  so  completely  put 
them  "in  print”  and  so  cheapened  their  price 
that  he  evidently  made  them  a  popular  and 
profitable  literature.” 

In  1550  an  English  lawyer’s  library  of 
printed  books  might  apparently  have  com¬ 
prised  (besides  some  Statutes  and  Year 
Books)  Littleton’s  Tenures,  The  Old  Ten- 
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ures,  Statham’s  Abridgement,  Fitzherbert’s 
Abridgement,  Liber  Intrationum,  The  Old 
Natura  Brevium,  perhaps  a  Registrum  Bre- 
vium  ( if  that  book,  printed  in  1531,  was  pub¬ 
lished  before  1553),  Institutions  or  principal 
grounds,  etc.  [1544],  Carta  feodi  simplicis, 
[Phaer  s]  New  book  of  presidentes,  Diversite 
de  courts.  Novae  Narrationes,  Articuli  ad 
novas  narrationes.  Modus  tenendi  curiam 
baronis.  Modus  tenendi  unum  hundredum, 
Fitzherbert’s  Justice  of  the  Peace,  Perkinses 
Profitable  Book,  Britton,  Doctor  and  Student. 
A  great  part  of  what  was  put  into  print  was 
of  medieval  origin  and  had  been  current  in 
manuscript.  In  1600  the  following  might 
have  been  added:  Glanvill,  Bracton,  Fitz- 
herberPs  Natura  Brevium,  Broke’s  Abridge¬ 
ment,  Broke’s  New  Cases,  Rastell’s  Entries, 
Staundford’s  Prerogative  and  Pleas  of  the 
Crown,  Crompton’s  Justice  of  the  Peace, 
Crompton’s  Authority  of  Courts,  West’s 
Symbolaeography,  Theloall’s  Digest,  Smith’s 
Commonwealth,  Lambard’s  Archaionomia 
and  Eirenarcha,  Fulbecke’s  Direction  or  Pre¬ 
parative  to  the  Study  of  Law  [1600],  Plow- 
den’s  Commentaries,  Dyer’s  Reports  and  the 
first  volume  of  Coke’s  Reports  [1600].  This 
represents  a  great  advance.  Already  Ful- 
becke  in  his  curious  book  (which  was  re¬ 
printed  as  still  useful  in  1829)  attempts  a 
review  of  English  legal  literature:  a  critical 
estimate  of  Dyer,  Plowden,  Staundford,  Per¬ 
kins  and  other  writers.  Lambard’s  revelation 
of  the  Anglo-Saxon  laws  was  not  unimpor¬ 
tant,  for  a  basis  was  thus  laid  for  national 
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boasts;  and,  but  for  the  publication  of  Glan- 
vill,  Bracton  and  Britton,  the  work  that  was 
done  by  Coke  would  have  been  impossible. 

Were  any  books  about  Roman  law  printed 
in  England  before  1600,  except  a  few  of 
Gentilfs? 
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“His  profound  knowledge  of  the  sources  of 
English  law  equipped  him,  as  perhaps  no  other 
was  equipped,  to  illustrate  and  explain  the 
present.”  —  Justice  Holmes  on  the  death 

of  Maitland  (1907) 

“Our  increasing  mastery  over  the  physical 
world  is  always  amplifying  the  province  of  law, 
for  it  is  always  complicating  the  relationships 
which  exist  between  human  beings.  Many  a 
modern  Act  of  Parliament  is  the  product  of  the 
steam-engine,  and  there  is  no  great  need  for  a 
law  of  copyright  until  long  after  the  printing- 
press  has  begun  its  work.”  — F.W,  Maitland 

“Now  it  is  always  dangerous  to  speculate 
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“A  dogma  is  of  no  importance  unless  and 
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—  F.  W.  Maitland. 

“The  traveller  who  has  studied  the  uncor¬ 
rupted  savage  can  often  tell  the  historian  of 
mediaeval  Europe  what  to  look  for,  never  what 
to  find.”  —  F.  W.  Maitland. 


